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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of facts and circumstances 
of a violation, unless the Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S. C. 1946, ed. 601 et seq.), the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seq.), the Grain 
Standards Act (7 U. S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U. S. C. 1946 ed. 181 et seq.) , the Perish- 
able Agricultural Commodities Act, 1930 (7 U. S. C. 1946 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S. C. 
Chapter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited and construed, and 
statistical and other tables will be found in No. 12 (December) 
issues of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 3811) 


In re CHARMED LAND DAIRIES, INC. AMA Dockets Nos. 25-1 and 
25-2. Decided March 5, 1954. 


Validity of Classification of Milk by Market Administrator 

Under Order No. 25—Class I and Class II Prices—“Pro- 

ducer-Handler”—“Other Source Milk”—Denial of Relief— 
Dismissal of Petitions 


Where the investigation disclosed that Magnolia Dairy was producing milk 
on its own dairy farm and distributing the same, in bulk and bottled 
form, to retail outlets and to petitioner, held, that the market admin- 
istrator lawfully classified the Magnolia Dairy as a “producer-handler” 
under the order and lawfully found the milk delivered to petitioner by 
Magnolia during the period June 1, 1951, to May 14, 1952 as “other 
source milk”, and properly charged petitioner’s account with the differen- 
tial between the Class I and Class II prices as provided by section 
925.70 of Order No. 25, and therefore, the relief sought by petitioner 
because of alleged improper classification of its milk received from 
Magnolia should be denied and the consolidated petitions should be 
dismissed. 


Receipt of Bottled Raw Milk Not Conditioned upon Payment 
of Consideration 


Where bottled raw milk was delivered by Magnolia to the receiving platform 
of petitioner’s plant and was placed in petitioner’s cold storage box 
where it was kept overnight and later loaded out to various jobbers, and 
Magnolia then received payment directly from the jobbers who picked 
up the milk at petitioner’s plant, held, that petitioner’s contention that 
it did not purchase this milk so delivered, is immaterial, as the receipt 
of milk under the order is not conditioned upon the payment of con- 
sideration, for, a gratuitous bailee, which is petitioner’s status with 
respect to this milk, may “receive” milk at its plant for the purposes of 
the act, and therefore, it is concluded that the bottled raw milk was 
“received” at petitioners fluid milk plant for the purposes of section 
925.70 (a) (5) of the order. 


Investigation of Ownership of Milk Not Essential 
Under Order No. 25 and the act, the market administrator is not compelled 
to go beyond receipt of milk by a handler to investigate its legal 
ownership, 
Gagliardi, Ursich and Gagliardi, of Tacoma, Washington, for petitioner. 
Messrs. C. Carlile Carlson, John M. Durbin, and Webster P. Maxson, 
for Agricultural Marketing Service. Mr, John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 13 A.D, 199 


PRELIMINARY STATEMENT 


This is a consolidation of two proceedings under Section 8c- 
(15) (A) of the Agricultural Adjustment Act (1933) as reen- 
acted and amended by the Agricultural Marketing Agreement 
Act of 1937 and subsequent amendments (7 U.S.C. 601 et seq.). 
During the period involved herein, the petitioner was a handler 
under Order No. 25, regulating the handling of milk in the Puget 
Sound, Washington, marketing area. 

The proceedings are concerned with the classification by the 
market administrator for the order of certain milk delivered dur- 
ing the period June 1, 1951, to May 14, 1952, by Magnolia Dairy 
to petitioner as “other source milk” and the subsequent charge 
to the petitioner of the differential between the Class I and Class 
II milk prices as provided in the order for all “other source milk 
received” by petitioner in excess of its total volume of Class II 
milk. Petitioner contends that the milk delivered to it by Mag- 
nolia Dairy during the period in question was not “other source 
milk” and was not “received” at its fluid milk plant and that, 
therefore, the charge assessed by the market administrator 
should be set aside. 

A hearing upon the petitions was held by Hearing Examiner 
John Curry in Seattle, Washington, on August 13, 1953. At the 
time and place fixed for the hearing, the two petitions filed by 
the petitioner were consolidated by the consent of the parties and 
a single hearing was held. At the hearing, the petitioner was 
represented by S. A. Gagliardi, Attorney at Law, Tacoma, Wash- 
ington. The respondent was represented by John M. Durbin and 
C. C. Carlson, Office of the Solicitor, United States Department 
of Agriculture. After the hearing, the parties filed briefs. The 
hearing examiner issued a report containing proposed findings 
of fact and conclusions and recommending that the petitions be 
dismissed. The petitioner filed exceptions to the report. 


FINDINGS OF FACT 


1. Petitioner, Charmed Land Dairies, Inc. (hereinafter re- 
ferred to as the petitioner or as Charmed Land), is a corpora- 
tion organized under the laws of the State of Washington with 
its principal office and place of business at 12308 15th Avenue, 
N. E., Seattle, Washington. During the period June 1, 1951, to 
May 14, 1952, petitioner operated a fluid milk plant at this loca- 
tion, within the marketing area as defined in Order No. 25, and 
was a handler subject to the order. 
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2. Magnolia Dairy, a partnership composed of Carlo, Ernest 
and Gene Gualtieri (hereinafter referred to as Magnolia Dairy 
or Magnolia), operated a dairy farm and milk plant near Bothell, 
King County, Washington, within the marketing area, which 
plant was approved by health authorities having jurisdiction in 
the Puget Sound, Washington, marketing area, as a plant from 
which milk may be distributed for consumption as fluid milk in 
the marketing area. 


8. During the period June 1, 1951, to May 14, 1952, Magnolia 
delivered raw milk, both in bulk and bottled form, to petitioner’s 
fluid milk plant. The bulk milk was processed and disposed of 
by the petitioner. During the period June 1, 1951, to January 1, 
1952, the bottled raw milk was recorded in the books and records 
of Charmed Land as a charge against petitioner, and petitioner 
sold this milk to jobbers and was paid by them for such milk. 
During this period, petitioner sold and delivered bottled pas- 
teurized milk to Magnolia which was recorded in petitioner’s 
books and records as an offset charge or credit against the bottled 
raw milk received. Any difference in the amount of pasteurized 
milk sold to Magnolia over the amount of bottled raw milk 
received from Magnolia was paid for in cash by Magnolia. 
During the period January 1, 1952, to May 14, 1952, the bottled 
raw milk was delivered to the receiving platform of petitioner’s 
fluid milk plant, was taken from the platform by employees of 
petitioner and placed in its cold storage box, was held there 
overnight and was loaded out, usually the next morning, to 
various jobbers or independent routemen. During this later 
period, the amount of bottled raw milk so delivered was not 
recorded in the journal, ledger or cash receipts of Charmed Land. 
The number of bottles of raw milk turned over to the jobbers or 
independent routemen at petitioner’s fluid milk plant was tabu- 
lated usually by an employee of petitioner but Magnolia col- 
lected for such milk directly from the jobbers or independent 
routemen who picked it up at petitioner’s fluid milk plant. 


4. Magnolia Dairy’s milk plant is located on its dairy farm 
upon which a herd of cows is maintained. Magnolia purchased 
no milk from producers. A relatively small portion of the milk 
produced on the farm was sold in bulk form to the petitioner. 
Most of the milk was bottled at the plant in raw form. Some of 
the bottled raw milk was delivered to the petitioner and the 
remainder was disposed of to other outlets including direct 
delivery to consumers located on its own routes. Magnolia did 








not pasteurize any milk during the period June 1, 1951, to May 
14, 1952. The pasteurized milk needed by it for its customers 
was purchased from the petitioner. 















AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 138 A.D. 199 


5. Order No. 25 under the act regulating the handling of 


milk in the Puget Sound, Washington, marketing area provides 
in pertinent part as follows: 


“§ 925.8 Fluid milk plant. ‘Fluid milk plant’ means any 
plant located in the marketing area which is approved by 
any health authority having jurisdiction in the marketing 
area as a plant from which milk may be distributed for 
consumption as fluid milk in the marketing area, and from 
which during the month Class I milk pursuant to § 925.41 
(a) (1) is disposed of (including sales at such plant, plant 
store or eating place) within the marketing area. * * 

“§ 925.12 Producer. ‘Producer’ means any dairy farmer, 
other than a producer-handler, who produces milk qualified 
by any health authority having jurisdiction in the marketing 
area for consumption as fluid milk in the marketing area. 
“§ 925.13 Producermilk. ‘Producer milk’ or ‘milk received 
from producers’ means milk qualified as described in § 925.12 
“§ 925.14 Other source milk. ‘Other source milk’ means 
all skim milk and butter fat other than in (a) producer 
milk, and (b) milk and milk products received from fluid 
milk plants and country plants. 


“§ 925.15. Handler. ‘Handler’ means: (a) Any person 
engaged in the handling of milk in his capacity as the oper- 
ator of a fluid milk plant, a country plant, or any other plant 
from which milk in any of the forms specified in § 925.41 
(a) is disposed of to any place or establishment within the 
marketing area other than a plant, and 


“§ 925.16. Producer-handler. ‘Producer-handler’ means 
any person who is both a dairy farmer and a handler, but 
who receives no milk from producers: Provided, That (a) 
the maintenance, care and management of the dairy animals 
and other resources necessary to produce milk is the per- 
sonal enterprise of and at the personal risk of such person 
in his capacity as a dairy farmer, and (b) the processing, 
packaging, and distribution of the milk is the personal enter- 
prise of and at the personal risk of such person in his 


capacity as ahandler. * * * 















fay 
ers 
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“§ 925.41 Classes of utilization. Subject to the conditions 
set forth in §§ 925.42, 925.43 and 925.44, the classes of utili- 
zation shall be as follows: 

“(a) Class I milk shall be all skim milk (including recon- 
stituted skim milk) and butterfat (1) disposed of in the 
form of milk (including milk frozen), skim milk, butter- 
milk, yogurt, flavored milk, flavored milk drinks, and cream 
‘(sweet or sour) a 

“§ 925.70 Computation of value of milk. (a) * 
“(5) Add, with respect to other source milk received at 
such handler’s fluid milk plant(s) and country plant(s), 
respectively, in excess of the total volume of his Class II 
milk (except allowable shrinkage) at such plant an amount 
computed by multiplying the hundredweight of such other 
source milk by the difference between the Class I milk and 
Class II milk prices adjusted respectively, by the butterfat 
differentials provided in § 925.52 (based on the butterfat 
test of such other source milk), * * * 

“§ 925.102. Producer-handlers. Sections 925.40 to 925.45, 
inclusive, 925.50 to 925.53, inclusive, 925.70 to 925.71, inclu- 
sive, and 925.80 to 925.89, inclusive, shall not apply to a 
producer-handler.” 


6. In the decision of the Secretary of Agriculture pertaining 
to the issuance of Order No. 25 (published in the Federal Regis- 
ter on April 7, 1951 (16 F.R. 3053)), the following appears 
under the general heading “Scope of Regulation.” 

“If milk other than producer milk as defined and to which 
minimum class prices apply is distributed within the mar- 
keting area, it is necessary to require payments to be made 
into the producer-settlement fund on such milk in order to 
maintain reasonable uniformity of cost of milk and equity 
among handlers, and to avoid undue displacement of pro- 
ducer milk in Class I by milk from other sources without 
offsetting compensation.” 


7. At the time Order No. 25 became effective and, also, at a 
subsequent date, the market administrator conducted an inves- 
tigation to determine, among other things, the status under the 
order of persons connected with the production, handling and 
distribution of milk in the marketing area. The investigation 
disclosed that Magnolia Dairy was producing milk on its own 
dairy farm and distributing the same, in bulk and bottled form, 








* * 
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to retail outlets and to petitioner. The market administrator 
classified Magnolia as a “producer-handler” under the order. 


_ 8. After the usual audit to verify handlers’ reports, the 
market administrator classified the milk delivered to petitioner 
by Magnolia during the period June 1, 1951, to May 14, 1952, 
as “other source milk” and charged the petitioner’s account with 
the differential between the Class I and Class II prices as pro- 
vided by section 925.70 of the order for all “other source milk 
received” by petitioner in excess of its total volume of Class II 
milk. 


CONCLUSIONS 
I 


Except with respect to the bottled raw milk delivered to the 
petitioner by Magnolia after January 1, 1952, the petitioner 
bases its case upon the proposition that the bulk and bottled raw 
milk delivered to it by Magnolia was not “other source milk” 
as defined in the order. As seen from Finding of Fact 5, section 
925.14 of the order defines “other source milk” to mean “all 
skim milk and butterfat other than in (a) producer milk, and 
(b) milk and milk products received from fluid milk plants and 
country plants.” [Emphasis supplied.] Section 925.8, quoted 
above in Finding of Fact 5, defines “fluid milk plant” as a plant 
“  . . from which during the month Class I milk pursuant to 
§ 925.41(a)(1) is disposed of (including sales at such plant, 
plant store or eating place) within the marketing area.” [Em- 
phasis supplied.] It is conceded by respondent that the plant of 
Magnolia Dairy met two of the requirements of the “fluid milk 
plant” definition, that is, that the plant was located in the mar- 
keting area and was approved by a health authority having 
jurisdiction in the marketing area as a plant from which milk 
may be distributed for consumption as fluid milk in the market- 
ing area. It is the third requirement, mentioned here, which is 
in issue. 

The petitioner argues that fluid milk was distributed in the 
marketing area from Magnolia’s plant and that, therefore, the 
third requirement of the definition of “fluid milk plant” is met. 
The definition, however, says “. . . Class I milk pursuant to 
§ 925.41(a)(1) is disposed of ... .” Magnolia is a “‘producer- 
handler” despite the petitioner’s contentions discussed below. As 


1The Magnolia plant was certainly not a “‘country plant” and there is no claim by 
the petitioner that it was. 
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such, milk distributed by Magnolia, pursuant to § 925.102 of 
the order, is exempt from classification and pricing. Conse- 
quently, there was no milk disposed of from the Magnolia plant 
which was disposed of as “Class I milk pursuant to § 925.41 (a) 
(1).” It is true that there may have been some milk delivered 
by Magnolia to the petitioner’s plant which became classified as 
Class I by virtue of having been distributed by the petitioner 
rather than disposed of from Magnolia’s plant. It is plain, how- 
ever, that the definition of “fluid milk plant’ means disposition 
as Class I from the “fluid milk plant” directly rather than as a 
result of being disposed of from some other plant. 


It is clear too from the general regulatory plan set up by the 
order that the milk in question is “other source” milk. The order 
divides handlers’ receipts of milk into (1) producer milk to 
which the classification, pricing and pooling provisions of the 
order apply and (2) milk which is not producer milk to which 
the classification, pricing and pooling provisions apply. With 
respect to this latter class of milk, which is “other source milk”, 
the order provides for the payments in issue for the reasons 
given in the decision described in Finding of Fact. 6. Obviously, 
milk delivered to a handler by a producer-handler is not producer 
milk to which the classification, pricing and pooling provisions 
apply. The definition of “producer”, as is seen from Finding of 
Fact 5, specifically excludes producer-handlers. To avoid dis- 
putes, the definition of “other source milk” was amended effec- 
tive December 1, 1952, to make it perfectly clear that it included 
milk received by a handler from a producer-handler. This does 
not mean the order did not previously so provide. 


II 


Petitioner contends that Magnolia is not a “producer-handler.” 
This line of argument points to the disposition of milk by Mag- 
nolia to jobbers and to the petitioner for distribution by them 
to customers and the conclusion is sought to be drawn that, 
therefore, Magnolia was not assuming the personal risk of the 
distribution of such milk in its capacity as a handler and, there- 
fore, could not be a “producer-handler” as defined. Magnolia in 
selling some of its milk as described certainly was incurring 
some risks as a handler. Because the jobbers and the petitioner 
also undertook some risks of their own does not negate Mag- 
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nolia’s status as a “producer-handler’, especially since Magnolia 
itself distributed milk directly to customers.’ 

Petitioner argues too that Magnolia’s plant must be a “fluid 
milk plant” in order to qualify Magnolia as a “handler” for the 
“handler” portion of “producer-handler” and that since Mag- 
nolia’s plant is not considered a “fluid milk plant”, Magnolia is 
not a “handler” and, therefore, not a “producer-handler.” The 
definition of “handler’’, quoted in Finding of Fact 5, includes the 
operator of “. .. any other plant from which milk in any of the 
forms specified in § 925.41(a) is disposed of to any place or 
establishment within the marketing area other than a plant 

. ..’ [Emphasis supplied.] The petitioner insists on making 
the definition of “handler” with respect to the emphasized lan- 
gauge the same as the controverted language in the “fluid milk 
plant” definition discussed above. But the definitions are signifi- 
cantly different. Milk was distributed from the Magnolia plant 
in the forms specified in section 925.41(a) under “handler” defi- 
nition but it was not disposed of pursuant to section 925.41 (a) 
(1) as required by the “fluid milk plant’ definition. 


III 


The question next presented in these proceedings is whether 
the milk delivered to petitioner by Magnolia Dairy during the 
period June 1, 1951, to May 14, 1952, was “received” at peti- 
tioner’s fluid milk plant for the purposes of section 925.70 (a) (5) 
of the order. Petitioner concedes that the bulk raw milk which 
Magnolia sold and delivered to it during the period in question 
was “received” at its fluid milk plant and that the bottled raw 
milk delivered to it by Magnolia during the period June 1, 1951, 
to January 1, 1952, was also so received. The petitioner con- 
tends, however, that the bottled raw milk delivered to it by 
Magnolia during the period January 1, 1952, to May 14, 1952, 
was not so received. Briefly, petitioner alleges that during this 
period Magnolia and the jobbers who wanted supplies of bottled 
raw milk from Magnolia entered into an agreement whereby 
Magnolia was to furnish the jobbers with such milk by deliver- 
ing it to the receiving platform of Charmed Land Dairy’s fluid 
milk plant, that the milk was then placed in petitioner’s refrig- 
eration room, and that the bottled raw milk was withdrawn 

2 The language in the “producer-handler” definition concerning personal risk, etc., is 
patently there to proscribe such arrangements as those involved in Elm Spring Farm, 


Inc., et al. v. United States, 127 F. (2d) 920 (C.C.A. Ist, 1942), and Cosgrove v. 
Wickard, 49 F. Supp. 232 (D. Mass. 1943). 
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from such room by the jobbers in the quantity required by such 
jobbers. Petitioner contends that, therefore, it did not purchase, 
receive or handle this milk. 

After January 1, 1952, the bottled raw milk was delivered to 
the receiving platform of petitioner’s plant and was placed in 
petitioner’s cold storage box by its employees. The bottled raw 
milk was then held overnight in the cold storage box and later 
loaded out to various jobbers. The number of bottles of raw 
milk turned over to each jobber or routeman was not entered, 
unlike the prior period, upon the journal, ledger or cash receipts 
of Charmed Land, but was tabulated by an employee of peti- 
tioner and was reported to the producer-handler. Magnolia then 
received payment directly from the jobbers who picked up the 
milk at petitioner’s plant. The petitioner places great emphasis 
on the fact that petitioner did not purchase this milk so deliv- 
ered. However, this fact is immaterial as the receipt of milk 
under the order is not conditioned upon the payment of consid- 
eration. A gratuitous bailee, which is petitioner’s status with 
respect to this milk, may “receive” milk at its plant for the pur- 
poses of the act. Shawangunk Cooperative Dairies, Inc. v. Jones, 
153 F.(2d) 700 (C.C.A. 2d, 1946). In view of the facts set forth 
above as to the delivery and handling of this milk, it is con- 
cluded that the bottled raw milk delivered by Magnolia Dairy to 
petitioner during the period January 1, 1952, to May 14, 1952, 
was “received” at petitioner’s fluid milk plant for the purposes 
of section 925.70(a)'(5) of the order. Shawangunk Cooperative 
Dairies, Inc. v. Jones, supra; Queensboro Farms Products, Inc. 
v. Wickard, 187 F.(2d) 969 (C.C.A. 2d, 1943). Under the order 
and the act, the market administrator is not compelled to go 
beyond receipt of milk by a handler to investigate legal owner- 
ship, etc. As the petitioner has not assailed the validity of the 
provisions of the order as so interpreted or of section 925.70, 
nothing further is required in these conclusions. 

In conclusion, the order required the charge resisted by the 
petitioner, and, therefore, the relief requested should be denied 
and the petitions should be dismissed. 


ORDER 


In view of the foregoing, the relief requested by the petitioner 
is denied and the petitions are dismissed. Copies hereof shall be 
served upon the parties and the market administrator for Order 
No. 25 in person or by registered mail. 
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(No. 3812) 


In re CENTRAL Dairy, INc. AMA Docket No. 32-2. Decided 


March 16, 1954. 


Validity of Classification of Milk by Market Administrator 

Under Order No. 32—Class II and Class III Prices— 

Refrigeration Truck Trailer Not Considered Facility for 
Operation of Milk Plant 


Where petitioner, a handler under Order No. 32, complained of the action of 


the market administrator in reclassifying the cream involved herein as 
Class II, and it appears from the record that petitioner sold the cream 
to Green Spring Dairy and that the latter received and temporarily 
stored the cream in its refrigeration truck trailer before transshipping 
to the plants of ice cream and other manufacturers where it was mainly 
used for ice cream, although some of it appears to have been used in 
soup, held, that in no way could the refrigeration truck trailer be con- 
sidered an adjunct to or a facility for the operation of the milk plant, 
and therefore, the milk administrator for Order No. 32 is directed to set 
aside the reclassification of the milk and butterfat used in the cream in 
question and reclassify such skim milk and butterfat pursuant to the 
then applicable provisions of Order No. 32, on the basis that the first 
“non-fluid milk plants” at which the cream was received after leaving 


the petitioner’s plant were the plants of the manufacturers to whom 
Green Spring Dairy delivered the cream, and the market administrator 
is directed to make the necessary adjustments in the billing to the peti- 
tioner and pay or credit the petitioner with the amount due him on that 
quantity of the skim milk and butterfat which was improperly reclassi- 
fied in Class II. 


Classification of Cream Used in Manufacture of Soup 


Since it appears that some of the cream involved here may have been used 


in the manufacture of soup, a Class II utilization under Order No. 32 
at the time the transaction took place, it is concluded that, if such were 
the case, then the reclassification of so much of the cream used for 
soup manufacture may have been proper depending upon the utilization 
of other milk at the plant where the soup was made, and since the 
market administrator did not go beyond the Green Spring Dairy plant 
to verify the classification claimed, it will now be necessary for him to 
do so, if he is not satisfied with the affidavits and other statements which 
the record indicates were furnished him to support the utilization claimed 
at the manufacturing plants. 


Refrigeration Truck Trailer Not Considered Facility in 
Plant Movement—Decisions in “Pipe Line” Proceedings 
Distinguished 


The facts disclosed in this proceeding, it is believed, are greatly distinguish- 


able from those in the numerous plant movement and so-called “pipe 
line” diversion proceedings under the New York Milk Marketing Order, 
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where, without exception, the milk or cream involved could have been 
received at the milk plant within whose “orbit” it was brought and the 
facility in question was either a milk plant in its own right or an 
integral part of such a plant’s operations. 


Messrs. Edward L. Koepenick and John C. Dougherty, of Washington, D. C., 
for petitioner. Messrs. Clarence H. Girard and John M. Durbin, for 
Agricultural Marketing Service. Mr. Earl J. Smith, Hearing Examiner. 


Decision by John H. Davis, Assistant Secretary of Agriculture 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933), as amended and as reenacted and 
amended by the Agricultural Marketing Agreement Act of 1937 
(7 U.S.C. 601 et seq.). Petitioner is a handler subject to Order 
No. 32 (7 CFR Part 932), regulating the handling of milk in the 
Fort Wayne, Indiana, marketing area. 

As a result of a prehearing conference the parties stipulated 
that the sole issue to be tried should be “the proper classifica- 
tion under the provisions of Order No. 32 of certain cream sold 
by the petitioner, Central Dairy, Inc., of Fort Wayne, Indiana, 
to Green Spring Dairy of Baltimore, Maryland, during certain 
of the delivery periods from April 1, 1950, to February 1, 1951.” 

A hearing on this issue was held before Earl J. Smith, a Hear- 
ing Examiner of the Department of Agriculture, at Washington, 
D. C., on November 20, 1952. At the hearing Edward L. Koepe- 
nick and John C. Dougherty, attorneys, appeared for the peti- 
tioner and John M. Durbin of the Solicitor’s office of the Depart- 
ment of Agriculture for the respondent. Proposed findings of 
fact and conclusions of law and briefs in connection therewith 
were filed on behalf of each party. 

On March 20, 1953, the hearing examiner filed his report in 
which he recommended that the relief requested by the peti- 
tioner be denied and that the petition be dismissed. The peti- 
tioner filed exceptions to the report and requested oral argument 
thereon. Oral argument was presented before Thomas J. Flavin, 
Judicial Officer of the Department of Agriculture, on September 
30, 1953. At the argument Edward L. Koepenick appeared for 
the petitioner and Clarence H. Girard of the Office of the Solici- 
tor of the Department of Agriculture for the respondent. There- 
after, on January 5, 1954, Thomas J. Flavin disqualified himself 
as the deciding officer in this proceeding. By letter dated Febru- 
ary 3, 1954, the attorney for the respondent waived further oral 
argument. 
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This decision and order are rendered pursuant to authority 
delegated by the Secretary of Agriculture on August 24, 1953 
(18 F.R. 5155). 


FINDINGS OF FACT 


1. The petitioner, Central Dairy, Inc., is a corporation having 
its office and principal place of business at 2715 Brooklyn Avenue, 
Fort Wayne, Indiana. 


2. During the period in controversy, petitioner was a handler 
as defined in Order No. 32. 


3. Petitioner’s plant is located in Fort Wayne, Indiana. The 
plant has facilities for bottling milk and for manufacturing. Both 
Grade A and Grade B milk are received at the plant. The Grade 
A milk is approved for sale as fluid milk or cream in Fort 
Wayne, and this milk is subject to the classification and pricing 
provisions of Order No. 32. The Grade B milk is not approved 
for distribution as fluid milk or cream in Fort Wayne and is not 
priced under the order. The Fort Wayne health authorities 
require that the Grade A milk be sold in Fort Wayne as fluid 
milk or cream be kept completely segregated from the Grade B 
milk. The Grade A and the Grade B milk are received at the 
plant’s only intake, which is on the manufacturing side of the 
plant. The Grade A milk is received each day before any Grade 
B milk enters the plant. So much of the Grade A milk as is to 
be used for fluid purposes is piped to the bottling side of the 
plant. The balance of the Grade A milk is then piped into a vat 
on the manufacturing side of the plant where it is commingled 
with the Grade B milk and separated into cream. This cream is 
not approved for fluid consumption in either Fort Wayne, Indi- 
ana, or Baltimore, Maryland. The Grade A milk involved in this 
proceeding was commingled with Grade B milk in the manufac- 
turing side of the plant and separated into cream. The cream 
was then shipped to Green Spring Dairy at Baltimore, Mary- 
land, for manufacturing purposes. 


4. All of the milk at the petitioner’s plant is classified under 
Order No. 32, but only the Grade A milk is priced under that 
order. In arriving at the quantity of Grade A milk to be assigned 
to each class, the order requires that the Grade B milk be first 
allocated to the lowest priced classifications, resulting in the 
assignment of all the Grade A milk to the highest classes of utili- 
zation at the plant. This method of allocation is not challenged 
in this proceeding. 
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5. The Green Spring Dairy operates a milk plant in the city 
of Baltimore. At this plant Green Spring Dairy receives milk 
from Baltimore approved producers and processes it for dis- 
tribution as fluid milk and cream and other products. The Board 
of Health of the City of Baltimore prohibits the receipt of milk 
or cream not approved by it at this plant. 


6. During the period in question, the Green Spring Dairy 
maintained a truck trailer, with its own refrigeration unit, on 
a parking lot approximately 75 feet from its plant. The plant 
license issued by the Baltimore Board of Health did not cover 
this trailer. But the Board of Health did, however, grant special 
permission, from time to time, to the Green Spring Dairy to 
receive and temporarily store in the trailer certain lots of cream 
for manufacturing purposes from “outside” sources, such as the 
petitioner, for transshipment to ice cream and other manufac- 
turers during periods when cream from local sources was not 
available. The conditions of such permission were that cans con- 
taining the “‘outside” cream bear a red tag label reading, “Cream 
for Manufacturing Purposes”, and that the cream remain in 
the original cans when in the trailer. The transfer of the cream 


into other cans and the taking of either the cream or the cans 
into the plant was expressly forbidden. 


7. During the period April 1950 to February 1951 the Cen- 
tral Dairy made the following shipments of cream from its plant 
in Fort Wayne, Indiana, to the Green Spring Dairy at Baltimore, 
Maryland: 

Pounds 
Month Product Test Butterfat 


July 1950 cream 40% 9,042 
August 1950 cream 40% 33,132 
September 1950 cream 40% 25,476 
October 1950 cream 40% 13,299 
November 1950 cream 40% 14,883 
December 1950 cream 40% 25,014 
January 1951 cream 40% 19,734 


TOTAL 140,580 
This cream was shipped in sealed cans to which were attached 
red tags reading “Cream for Manufacturing Purposes.” 


8. All of the cream referred to in Finding No. 7 was delivered 
to the trailer described in Finding No. 6. There the shipments 
were broken into smaller lots for delivery mainly to ice cream 
plants, but small amounts apparently went to soup manufac- 
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turers. None of the cans were opened while in Green Spring’s 
custody and none of the cream entered the Green Spring milk 
plant. 

9. Petitioner claimed a Class III classification for the cream 
involved. Upon audit the market administrator reclassified the 
cream as Class II and billed the petitioner for the difference, 
which amount was paid by petitioner. 

10. The applicable provision of the order during the period 
in question was Section 932.44, the material part of which is as 
follows: 

“Skim milk or butterfat disposed of by a handler to other 
milk plants shall be classified as follows: 


* * * * * 


“(c) As Class I milk if disposed of, except as provided in 
paragraph (d) of this section, to a non-fluid milk 
plant not operated by the handler in the form of milk 
or skim milk, and as Class II milk if so disposed of in 
the form of cream, unless (1) the handler claims 


another class on the basis of a utilization mutually 
indicated in writing to the market administrator by 
both the transferring handler and receiver on or before 
the 5th day after the end of the delivery period within 
which such transaction occurred, (2) the receiver 
maintains books and records showing the utilization 
of all skim milk and butterfat at his plant which are 
made available if requested by the market adminis- 
trator for the purpose of vertification, (3) such re- 
ceiver’s plant had actually used not less than an equiv- 
alent amount of skim milk and butterfat in the use 
indicated in such statement: Provided, That if upon 
inspection of his records receiver’s plant had not actu- 
ally used an equivalent amount of skim milk and but- 
terfat in such indicated use, the remaining pounds 
shall be classified on the basis of the next higher- 
priced available use in accordance with the classes set 
forth in § 932.41;” 


CONCLUSIONS 


Under the stipulation of the parties, the question presented in 
this proceeding is whether the action of the market administra- 
tor in reclassifying the cream involved as Class II was proper. 
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It appears from the record that petitioner, a handler under 
Order No. 32, sold the cream to Green Spring Dairy and that the 
latter received and temporarily stored the cream in its trailer 
before transshiping it to the plants of ice cream and other manu- 
facturers where it was mainly used for ice cream, although some 
of it appears to have been used in soup. 

The transactions in question were subject to the classification 
and pricing provisions of the Fort Wayne milk marketing order, 
Order No. 32, which at the time of these transactions provided 
for the classification of milk into three classes, Class I, II, or III. 
The particular provision involved is section 932.44(c) which pro- 
vided that skim milk or butterfat disposed of by a handler to a 
non-fluid milk plant not operated by the handler should be 
Classified as Class II milk if disposed of in the form of cream 
unless (1) the handler claimed another class on the basis of a 
utilization mutually indicated in writing to the market admin- 
istrator by both the transferring handler and the receiver, (2) 
the receiver maintained books and records showing the utiliza- 
tion of all skim milk and butterfat at his plant which were made 
available if requested by the market administrator for the pur- 
pose of verification, and (3) such receiver’s plant had actually 
used not less than an equivalent amount of skim milk and but- 
terfat in the use indicated in such statement. 

The basic question as to proper classification turns on whether 
the first “non-fluid milk plant” at which the cream was first 
received from the petitioner’s plant was the plant of the Green 
Spring Dairy or the plants of the ice cream or other manufac- 
turers to whom Green Spring sold the cream. The answer to this 
question depends on whether, under the rather peculiar and 
unique facts in this proceeding, the refrigeration trailer may be 
considered a milk plant or such an integral part of the Green 
Spring’s milk plant that the receipt of the cream at the trailer 
was, for the purposes of section 932.44(c) of the order, a 
receipt at the milk plant. 

Under no stretch of the imagination could the trailer, by itself, 
be considered a milk plant. The record discloses that it was an 
ordinary insulated truck trailer containing a refrigeration unit, 
a trailer of the type customarily used to transport perishable 
commodities. It contained no equipment for the processing of 
milk or dairy products. 

A more difficult problem arises, however, as to whether the 
trailer was an integral part of the milk plant. We hold that it 


-was not. 
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The trailer had no direct association with any of the milk 
plant’s operations. It was not even included in the plant’s milk 
license. Special and separate permission had to be obtained from 
the health authorities for the use of the trailer and this permis- 
sion was coupled with the most stringent restrictions to insure 
that none of the cream received at the trailer would have any 
contact with or relation to the milk plant’s operations. In no way 
could the trailer be considered an adjunct to or a facility for 
the operation of the milk plant. It was not in the category of the 
appurtenances normally associated with a milk plant; such as, 
a storage facility for products used in a plant or a power unit 
to operate the plant. It was completely separated from the plant 
and served a purpose entirely disassociated with the plant. More- 
over, it can hardly be said that the cream received at the trailer 
came “within the orbit” of the plant when the entrance of such 
cream into the plant was strictly forbidden. 

We believe the facts disclosed in this proceeding to be clearly 
distinguishable from those in the numerous plant movement and 
so-called ‘‘pipe line” diversion proceedings under the New York 
milk marketing order, where, without exception, the milk or 
cream involved could have been received at the milk plant within 
whose “orbit” it was brought and the facility in question was 
either a milk plant in its own right or an integral part of such 
a plant’s operations. Compare, e.g., Queensboro Farm Products, 
Inc. v. Wickard (C.A. 2, 1948), 187 F. 2d 969; In re Grandview 
Dairy, Inc., 3 A.D. 335 (1944); In re Sheffield Farms Company, 
Inc., 7 A.D. 67 (1948); In re M. H. Renken Dairy Co., 11 A.D. 


264 (1952). 

It is therefore concluded that, within the meaning of section 
932.44(c), the plants of the ice cream and other manufacturers 
to whom Green Spring Dairy sold the cream were the first non- 
fluid milk plants at which the cream involved was received after 
having left the plant of the petitioner, and the classification of 
the milk used in this cream must be determined on the basis of 
utilization at those plants and not the plant of the Green Spring 
Dairy. 

The record does not indicate the amount of money in contro- 
versy or that all of the cream was used in the manufacture of 
ice cream. It appears that some of it may have been used in the 
manufacture of soup, a Class II utilization under the order at 
the time the transactions took place. If such was the case, then 
the reclassification of so much of the cream used for soup manu- 
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facture may have been proper, depending upon the utilization 
of other milk at the plant where the soup was made. The market 
administrator did not go beyond the Green Spring Dairy plant 
to verify the classification claimed. It will now be necessary for 
him to do so, if he is not satisfied with the affidavits and other 
statements which the record indicates were furnished him to 
support the utilization claimed at the manufacturing plants. 
Accordingly, since the record is devoid of facts which would 
enable the granting of precise dollars and cents relief, the market 
administrator should be directed to reexamine the classification 
of the milk in question and reclassify it in conformity with the 
conclusions set forth in this decision and make the necessary re- 
adjustments in his billings for so much of the milk as is found 
to have been improperly reclassified in Class II. 


ORDER 


The market administrator of Order No. 32 is hereby directed 
(1) to set aside the reclassification of the milk and butterfat 
used in the cream in question and reclassify such skim milk and 
butterfat, pursuant to the then applicable provisions of Order 
No. 32, on the basis that the first non-fluid milk plants at which 
the cream was received after leaving the petitioner’s plant were 
the plants of the manufacturers to whom Green Spring Dairy 
delivered the cream, and (2) to make the necessary readjust- 
ments in the billings to the petitioner and pay or credit the 
petitioner with the amount due him on that quantity of the skim 
milk and butterfat which was improperly reclassified in Class II. 

Copies hereof shall be served upon the parties and the market 
administrator by registered mail or in person. 
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(No. 3813) 


In re B. W. WAGNER, JOHN BARTUSIAK, AND ROBERT G. HALL, 
PARTNERS, d/b/a BURWELL LIVESTOCK MARKET, AND B. W. 
WAGNER AND JOHN BARTUSIAK, PARTNERS, d/b/a W. B. H. 
CATTLE COMPANY. P&S Docket No. 2091. Decided March 4, 
1954, 


Suspension of Registration for Twenty-one Days—Viola- 

tions of Act—Cease and Desist—Selling Consigned Live- 

stock to Unregistered Trading Partnership—Failing to Show 

True Names of Purchasers of Livestock—Failing to Main- 
tain Proper Accounts, Records and Memoranda 


Where respondents admitted, among other things, violating the act and regu- 
lations thereunder by selling consigned livestock to an unregistered 
trading partnership owned and controlled by respondents, submitting 
accounts of sale to the consignors of such livestock which showed false 
names as the purchasers of the livestock, and failing to maintain 
accounts, records, and memoranda which would support the figures set 
out in respondent’s annual report, respondents are ordered to cease and 
desist from engaging in such unlawful practices, and their registrations 
under the act are suspended for a period of twenty-one days beginning 
on the effective date of this order. 


. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Messrs. B. W. Wagner, John Bartusiak, and Robert G. Hall, partners, 
d/b/a Burwell Livestock Market, and Messrs. B. W. Wagner and John 
Bartusiak, partners, d/b/a W. B. H. Cattle Company, of Burwell, 
Nebraska, respondents, pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 e¢ 
seq.), hereinafter referred to as the act. The Order of Inquiry 
and Notice of Hearing, filed by the Director of the Livestock 
Division, Agricultural Marketing Service, on January 28, 1954, 
charges the respondents with various violations of the act and 
regulations promulgated thereunder (9 CFR 201 et seq.). On 
February 11, 1954, respondents filed an answer admitting the 
allegations contained in the Order of Inquiry, waiving an oral 
hearing, and consenting “to the issuance of an appropriate order, 
with findings of fact, requiring respondents to cease and desist 
from the practices complained of in the said Order of Inquiry 
and Notice of Hearing and suspending respondents’ registrations 
for a period not to exceed twenty-one (21) days.” 
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The Livestock Division, Agricultural Marketing Service, recom- 
mended that an order be issued requiring respondents to cease 
and desist from the violations alleged in the Order of Inquiry and 
to keep such accounts, records, and memoranda as will fully and 
correctly disclose all transactions involved in their business as 
a market agency and dealer at the stockyard. It was also recom- 
mended that respondents’ registrations be suspended for a period 
of twenty-one days from the effective date of this order. 


FINDINGS OF FACT 


1. The Burwell Livestock Market, Burwell, Nebraska, herein- 
after referred to as the stockyard, was at all times mentioned 
herein and is now a posted stockyard subject to the provisions 
of the act. 


2. B. W. Wagner, John Bartusiak, and Robert G. Hall, part- 
ners, doing business as Burwell Livestock Market, hereinafter 
referred to as respondents Burwell, are registered with the Secre- 
tary of Agriculture as a market agency to sell livestock on a 
commission basis, and as a dealer to buy and sell livestock for 
their own account, at the stockyard, and at the times of the trans- 
actions of respondents Burwell hereinafter referred to were so 
registered. 


3. B. W. Wagner and John Bartusiak, partners, doing busi- 
ness as W.B.H. Cattle Company, hereinafter referred to as 
respondents W.B.H., are registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock for their own account 
at the Atkinson Stockyards Company, Atkinson, Nebraska, the 
Bassett Livestock Sales Company, Bassett, Nebraska, the Broken 
Bow Stockyards, Broken Bow, Nebraska, and the Alliance Live- 
stock Commission Company, Alliance, Nebraska, but not at the 
Burwell Livestock Market, Burwell, Nebraska, and at the times 
of the transactions of respondents W.B.H. hereinafter referred 
to were so registered. 


4. On thirty-two occasions during the period from August 28, 
1953, through October 16, 1953, as set forth in the Order of 
Inquiry, respondents Burwell permitted and assisted respondents 
W.B.H. to engage in business as a dealer at the stockyard although 
respondents Burwell knew or should have known that respondents 
W.B.H. were not registered and bonded to so engage in business 
at the stockyard; sold livestock consigned to them for sale on a 
commission basis to respondents W.B.H. at the stockyard without 
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disclosing on the accounts of sale submitted to the consignors of 
such livestock that respondents Burwell’s owners had pecuniary 
interests in respondents W.B.H.; and failed to show on the 
accounts of sale submitted to the consignors of the livestock and 
on the sales invoices issued in connection with such transactions 
the true name of the purchaser of such livestock. Respondents 
Burwell made copies of such accounts of sale and sales invoices 
a part of their accounts, records, and memoranda. 


5. On eight occasions during the period from September 4, 
1953, through October 23, 1953, as set forth in the Order of 
Inquiry, respondents Burwell failed to show on the accounts of 
sale submitted to consignors of livestock sold by them on a 
commission basis at the stockyard the true name of the purchaser 
of such livestock and made copies of the accounts of sale and 
sales invoices issued in connection with such transactions a part 
of their accounts, records, and memoranda. 


6. On thirteen occasions during the period from November 21, 
1952, through October 23, 1953, as set forth in the Order of 
Inquiry, respondents Burwell, at the stockyard, failed to assess 
the yardage and commission charges provided in their schedule of 
rates and charges on file with the Secretary of Agriculture and 
in effect at such times. 


7. At the-times of the transactions referred to in Findings of 
Fact 4 and 5, and during the period from September 25, 1953, 
through October 24, 1953, respondents Burwell failed to keep such 
accounts, records, and memoranda as fully and correctly disclosed 
all transactions in their business at the stockyard, in that their 
accounts, records, and memoranda failed to disclose the true 
names of the purchasers of consigned livestock and in that during 
such period the entries in the trading account maintained by 
respondents Burwell for their dealer operations at the stockyard 
were not in all instances supported with vouchers and explanatory 
data, did not in all instances disclose the names of the persons 
from whom livestock was purchased and the names of the persons 
to whom livestock was sold, and did not disclose periodical inven- 
tories of animals on hand. 

8. On thirty-nine occasions during the period from November 
21, 1952, through October 17, 1953, as set forth in the Order of 
Inquiry, respondents W.B.H. engaged in business as a dealer at 
the stockyard without being registered with the Secretary of Agri- 
culture and furnishing bond to engage in business as a dealer at 
such stockyard. 
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9. Respondents Burwell on September 24, 1952, pursuant to 
section 202.5 of the rules of practice governing proceedings under 
the act (9 CFR 202.5), entered into a stipulation with the Director 
of the Livestock Branch, Production and Marketing Administra- 
tion (now Director of the Livestock Division, Agricultural Mar- 
keting Service), in which respondents Burwell admitted, among 
other things, violating the act and regulations by (1) selling con- 
signed livestock to an unregistered trading partnership owned 
and controlled by respondents Burwell, (2) submitting accounts 
of sale to the consignors of such livestock which showed false, 
fictitious, or otherwise incorrect names, initials, or numbers as the 
purchasers of the livestock, (3) issuing accounts of sale to con- 
signors of livestock which failed to show the true names of the 
purchasers of the livestock, and (4) failing to maintain accounts, 
records, and memoranda which would support the figures set out 
in respondents Burwell’s annual report for the year 1951 as filed 
with the Director of the Livestock Branch. Respondents Burwell 
further stipulated and agreed that they would thereafter cease 
and desist from engaging in such practices, that they would dis- 
continue the practice of selling consigned livestock to a trading 
partnership in which one or more of the partners of respondents 
Burwell are financially interested, that they would thereafter in 
accounting to consignors show the true names of the buyers of 
livestock on the accounts of sale issued to such consignors, and 
that they would thereafter maintain accounts, records, and memo- 
randa which would support the figures submitted in their annual 
report as filed with the Director of the Livestock Branch and 
which would truly and correctly reflect the financial condition of 
respondents Burwell at all times. In addition, respondents Bur- 
well stipulated and agreed that if at any time in the future they 
engaged in any practice prohibited by the act such stipulation 
would be admissible as evidence of the acts, facts, and practices 
set forth therein in any subsequent proceeding against respond- 
ents Burwell under the act before the Secretary of Agriculture. 
Respondents Burwell have failed to comply with the terms of such 
stipulation. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 4, 5, 6, 7, 
and 9, which respondents have admitted, it is concluded that 
respondents Burwell wilfully violated sections 305, 306, 307, 
312(a), and 401 of the act (7 U.S.C. 206, 207, 208, 213 (a), 221) ; 
sections 201.43 and 201.57 of the regulations (9 CFR 201.43, 
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201.57) ; and Section 10 of an act entitled “An Act To create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes,” (15 U.S.C. 50), which section is incorpo- 
rated in and made a part of the Packers and Stockyards Act by 
section 402 of the latter act (7 U.S.C. 222). 

By reason of the facts set forth in Finding of Fact 8, which 
respondents have admitted, it is concluded that respondents 
W.B.H. wilfully violated sections 303 and 312(a) of the act (7 
U.S.C. 203, 213(a)) and section 201.27 of the regulations (9 CFR 
201.27). 

Inasmuch as the respondents have consented to the issuance of 
an appropriate order as described in the Preliminary Statement 
and the complainant has recommended that such an order be 
issued, the order will be issued. 


ORDER 


Respondents are hereby ordered: 
(1) to cease and desist from the violations set forth in the 
Findings of Fact; and 


(2) to keep such accounts, records, and memoranda as will 


fully and correctly disclose all transactions involved in their busi- 
ness as a market agency and dealer at the stockyard. 

Respondents’ registrations under the act are suspended for a 
period of twenty-one days beginning on the effective date of this 
order. 

This order shall become effective on May 17, 1954, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 3814) 


In re MARKET AGENCIES AT OMAHA UNION STOCK YARDS, OMAHA, 
NEBRASKA. P&S Docket No. 148. Decided March 4, 1954. 


Continuation of Rates and Charges 


Respondents’ petition requesting that the current schedule of rates and 
charges be further continued in effect to June 1, 1954, granted, unless 
changed by further order before the latter date. 


Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Mr. Charles B. Heinemann, Jr., of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 


Respondents are now operating under an order issued on July 
24, 1953 (12 A.D. 850), continuing in effect to and including 
May 1, 1954, the order of August 19, 1952 (11 A.D. 701), which 
authorized them to assess the current temporary schedule of 
rates and charges. 


On February 25, 1954, respondents, by their attorney, filed a 
petition requesting that the current schedule of rates and charges 
be further continued in effect to June 1, 1954. 


The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. 

Prior to the issuance of the order of August 19, 1952, author- 
izing increases in rates and charges, notice of the petition there- 
for was published in the Federal Register and all interested per- 
sons were afforded an opportunity to be heard in the matter. 
No interested person notified the Hearing Clerk of a desire to be 
be heard. Inasmuch as the present petition does not involve an 
increase in rates and charges lawfully prescribed by the Secre- 
tary or new rates and charges for services not heretofore covered 
by order, it is found that further notice and public procedure 
on this order are unnecessary. 

Since the parties are agreed, the order of August 19, 1952, is 
continued in effect to and including June 1, 1954, unless changed 
by further order before the latter date. 

This order shall become effective on April 10, 1954, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 





PACKERS AND STOCKYARDS ACT, 1921 
Cite as 13 A.D. 222 


(No. 3815) 


In re ST. PAUL UNION STOCKYARDS COMPANY. P&S Docket No. 
1211. Decided March 4, 1954. 


Continuation of Rates and Charges 


Respondents’ petition requesting that its current temporary schedule of rates 
and charges be continued in effect to and including March 31, 1956, 
granted, unless changed by further order before the latter date. 


Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers, of Sellers & Conner, of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

Orders have been issued in this proceeding authorizing respon- 
dent to assess the current temporary schedule of rates and 
charges to and including March 31, 1954. The latest of these 


orders was issued on February 12, 1952 (11 A.D. 188). 

On February 26, 1954, respondent, by its attorney, filed a 
petition requesting that its current temporary schedule of rates 
and charges be continued in effect to and including March 31, 
1956. 

Prior to the issuance of the order of February 12, 1952, 
authorizing increases in rates and charges, notice of the petition 
therefor was published in the Federal Register, and, although 
interested persons were afforded an opportunity to be heard in 
the matter, no interested person notified the Hearing Clerk of a 
desire to be heard. Inasmuch as the present petition does not 
involve an increase in rates and charges lawfully prescribed by 
the Secretary or new rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. 

Since the parties are agreed the petition is granted, and re- 
spondent is authorized to continue assessing the current tem- 
porary schedule of rates and charges during the life of this 
order. Respondent shall continue to submit the periodic reports 
required by prior orders. 
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The respondent which must prepare for and be ready to com- 
ply with this order on its effective date desires to have it become 
effective on April 1, 1954. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 

This order shall become effective on April 1, 1954, and remain 
in effect to and including March 31, 1956, unless changed by 
further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3816) 


GOOGINS & WILLIAMS v. CENTRAL LIVE STOCK COMMISSION COM- 
PANY. P&S Docket No. 2052. Decided March 8, 1954. 


Dismissal of Petition for Reopening, Rehearing, Reargument, 
and Reconsideration 


Since the points raised in respondent’s petition for reconsideration were care- 
fully considered prior to the final order in this matter, it is concluded 
that the findings of fact and conclusions set forth in the order of 
November 19, 1953, are supported by the evidence and, therefore, the 
petition should be dismissed. 


Denial of Request for Taking of Additional Evidence 


Since it appears that the additional evidence referred to in respondent’s 
petition is not newly discovered evidence and no reason is given as to 
why such evidence was not adduced at the hearing, it is concluded that 
there seems to be no valid reason for the taking of additional evidence. 


Googins & Williams, of Chicago, Illinois, complainant, pro se. Mr. H. R. Park, 
of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DISMISSAL OF PETITION FOR REOPENING, REHEARING, 
REARGUMENT AND RECONSIDERATION 


In this proceeding under the Packers and Stockyards Act, 1921, 
as amended (7 U.S.C. 181 et seq.), a decision was rendered on 
November 19, 1953, ordering respondent to pay complainant, as 
reparation, $151.34, with interest thereon at the rate of five per 
cent per annum from August 1, 1952, until paid. The award was 
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based upon findings and conclusions that complainant’s loss was 
occasioned by respondent’s failure to inform complainant that 
hogs sold by respondent to complainant were from a quarantined 
area and that the sale by respondent to complainant of the quaran- 
tined hogs was, under the particular circumstances of this case, 
in violation of section 307 of the Act (7 U.S.C. 208). A copy of 
the order was served upon respondent on November 20, 1953. 
Within the time prescribed by the rules of practice, respondent 
filed a petition for reopening, rehearing, reargument, and 
reconsideration. 

Section 202.21 of the rules of practice is made applicable to 
reparation proceedings by section 202.57 of the rules of practice. 
Subsection 202.21 (a) (2) provides that a petition to reopen for the 
taking of additional evidence may be filed at any time prior to 
the issuance of the final order. Inasmuch as respondent’s petition 
was not filed until after the issuance of the final order, the request 
will be considered as a request for rehearing, reargument, or 
reconsideration pursuant to subsection 202.21 (a) (3). 

Except for a discussion concerning additional evidence which 
respondent would introduce in a subsequent hearing, respondent’s 
petition is primarily devoted to a reargument of this case. 
Respondent’s contentions are, in effect, substantially the same as 
those made in earlier stages in this proceeding. The points raised 
in the petition were carefully considered prior to the final order 
in this matter and, upon reconsideration, we are of the opinion 
that the findings of fact and conclusions set forth in the order of 
November 19, 1953, are supported by the evidence. 

With respect to the taking of additional evidence in this case, 
it appears that the additional evidence referred to is not newly 
discovered evidence, and no reason is given as to why such evi- 
dence was not adduced at the hearing. Therefore, we see no valid 
reason for the taking of additional evidence. 

Respondent’s petition should be, and is, hereby denied without 
prior service upon the other party. 

The order of November 19, 1953, shall become effective 30 days 
after the date hereof. 

Service hereof shall be made upon the parties. 
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(No. 3817) 


In re NORTHWEST OKLAHOMA CATTLEMEN’S ASSOCIATION, INC. 
P&S Docket No. 1847. Decided March 8, 1954. 


Revocation of Authorization of Brand Inspection 


Where it appears that respondent maintained brand inspection under the 
authorization only at posted stockyards in the authorized area and that 
the majority of the cattle from this area passing through these stock- 
yards is not branded or marked, and apparently a good deal of branded 
cattle in the authorized area is marketed without going through the 
stockyards at which respondent maintains inspection under the authori- 
zation, under the circumstances here, it is concluded that the authoriza- 
tion is not in the public interest and should be revoked. 


Messrs. John J. Murray and Lowell E. Miller for Livestock Branch Production 
and Marketing Administration (now Livestock Division, Agricultural 
Marketing Service) nominal complainant. Mr. A. W. Billings, of Wood- 
ward, Oklahoma, and Mr. Claude Monnet, of Monnet, Hayes & Bullis, 
of Oklahoma City, Oklahoma, for complainants. Mr. M. A. Holcomb, of 
Buffalo, Oklahoma, Mr. Merle Lansden, of Beaver, Oklahoma, and Mr. 
Thomas Z. Wright, of Woodward, Oklahoma, for respondent. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 317 of the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.). This 
section of the act provides that the Secretary of Agriculture may 
authorize the charging and collection, at any stockyard subject to 
the act, by any department or agency of any State in which brand- 
ing or marking or both branding and marking livestock as a 
means of establishing ownership prevails by custom or statute, 
or by a duly organized livestock association of any such State, of 
a reasonable and nondiscriminatory fee for the inspection of 
brands, marks, and other identifying characteristics of livestock 
originating in or shipped from such State, for the purpose of 
determining the ownership of such livestock. The section provides 
that only one such authorization shall be issued with respect to 
such inspection of livestock originating in or shipped from any 
one State. The section further provides that the Secretary may 
suspend, and after hearing, revoke any such authorization if he 
deems it to be in the public interest. 

On December 30, 1948, an authorization was issued by the 
Secretary (13 F.R. 8736) for the Northwest Oklahoma Cattle- 
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men’s Association, Inc., to collect at posted stockyards a reason- 
able and nondiscriminatory fee for the inspection of brands, 
marks, and other identifying characteristics of livestock originat- 
ing in or shipped from the counties of Beaver, Cimarron, Ellis, 
Dewey, Harper, Major, Roger Mills, Texas, Woods, and Wood- 
ward, in the State of Oklahoma. 

On August 26, 1949 (14 F.R. 5828), there appeared in the Fed- 
eral Register a complaint and notice of hearing issued by the 
Director, Livestock Branch, Production and Marketing Adminis- 
tration, United States Department of Agriculture, alleging that 
there was reason to believe that it might be in the public interest 
to revoke the authorization granted. A hearing was held in Wood- 
ward, Oklahoma, in November 1949 before Hearing Examiner 
Will Rogers. At the hearing, the informal complainant, Woodward 
Livestock Commission Company, assumed the role of complainant 
and the Northwest Oklahoma Cattlemen’s Association, Inc., that 
of respondent. The former was represented by A. W. Billings, 
Woodward, Oklahoma, and the latter by M. A. Holcomb, Buffalo, 
Oklahoma, and Merle Lansden, Beaver, Oklahoma. John J. Mur- 
ray, Office of the Solicitor, United States Department of Agricul- 
ture, entered an appearance for the nominal complainant. Follow- 
ing the hearing, suggested findings of fact and conclusions were 
filed by both the Woodward Livestock Commission Company and 
the respondent. 

The hearing examiner issued a report on June 13, 1950, copies 
of which were served upon the parties. The report, in general 
effect, recommended that no revocation of the authorization be 
ordered because the evidence adduced at the hearing was not suffi- 
cient to overcome the granting of the authorization by the Secre- 
tary. No exceptions to the report were filed. 

On February 21, 1951, the Judicial Officer ordered the hearing 
reopened primarily to obtain more adequate information on the 
question as to how much of the cattle subject to the brand inspec- 
tion fees under the authorization is branded or marked. 

Pursuant to the order of February 21, 1951, the hearing was 
reopened on October 27, 1952, before Hearing Examiner Will 
Rogers at Woodward, Oklahoma. At the hearing, Woodward Live- 
stock Commission Company, Woodward, Oklahoma, Seiling Sales 
Association, Inc., Seiling, Oklahoma, Alva Livestock Commission 
Company, Alva, Oklahoma, Augustine Livestock Commission 
Company, Inc., Texhoma, Oklahoma, and Beaver Livestock Sales, 
Beaver, Oklahoma, assumed the role of complainants and were 
represented by Claude Monnet, Oklahoma City, Oklahoma. Re- 
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spondent was represented by Merle Lansden, Beaver, Oklahoma, 
and Thomas Z. Wright, Woodward, Oklahoma. Lowell E. Miller, 
Office of the Solicitor, United States Department of Agriculture, 
appeared for the Livestock Branch, Production and Marketing 
Administration. 

The hearing examiner issued a report recommending that the 
authorization be revoked as not in the public interest. The 
respondent filed exceptions to the report. 

For purposes of clarifying the situation presented, it should be 
pointed out that there is not involved here any question as to the 
value of brand inspection as a method of deterring or detecting 
the theft of cattle. Under the authorization to the respondent, the 
respondent collects fees for brand inspection of all cattle, branded 
or unbranded, at certain stockyards and the question is whether, 
under the facts and circumstances disclosed, the authorization to 
collect such fees should be revoked. 

At the reopened hearing, considerable evidence was introduced 
concerning the numbers of branded cattle and unbranded cattle 
handled through the stockyards involved. Henry L. Jones, District 
Supervisor of the Packers and Stockyards Division, testified with 
respect to the preparation of Government Exhibit No. 2 (pp. 10- 
33). This exhibit sets forth, among other things, the number of 
cattle from the authorized area received on specified dates by 
certain of the posted markets in the authorized area and the 
number of such cattle which were branded or marked, except in 
certain cases where only the number of branded cattle were listed. 
The facts set forth in Government Exhibit No. 2 may be summar- 


ized on a percentage basis, as follows: 
% of cattle from 
No. of sales authorized area 
Daie Market covered branded or marked* 
Sept. 1951 Woodward 4 30.2 
May 1951 Seiling 4 17 
Oct. 1951 Seiling for the month 10** 
Feb. 1951 Alva 11.4 
Feb. 1951 Augustine 712.5°* 
Sept. 1951 Beaver 30.5 
Feb. 1951 Guymon 60** 
Sept. 1951 Woodward 38 
May 1951 Seiling 29 


* Except where otherwise noted. 
** Only branded cattle considered in computing this figure. 


Mr. Jones also testified with respect to a compilation made from 
brand certificate records issued by respondent to the Woodward 
Livestock Commission Company covering four livestock sales in 
May and June, 1952. During that period slightly over one-third of 





228 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 138 A.D. 225 


the cattle inspected by respondent were marked or branded (pp. 
33-35). 

Roy Goss, operator of the Seiling Sales Association, testified 
that for the month of September 1952, according to the brand 
inspection certificates furnished by respondent, 10.5 percent of 
the cattle from the authorized area sold through his market were 
branded or marked. (pp. 63-68). 

Hugh Jones, a partner in Woodward Livestock Commission 
Company, identified a tabulation which he had made showing that 
for the month of September 1952, 38.8 percent of his market’s 
receipts of livestock from the authorized area were branded or 
marked (pp. 89-90). This compilation was introduced into evi- 
dence as Complainant’s Exhibit No. 2. 

Complainant’s Exhibit No. 3 covers three livestock sales in 
October 1952 at the Alva Livestock Commission Company. For 
these three sales slightly over 10 percent of the receipts from the 
authorized area were branded. Complainant’s Exhibit No. 4 shows 
that approximately 49 percent of the receipts of Beaver Livestock 
Sales from the authorized area for three livestock sales during 
October 1952 were branded. 

Reltie Hamilton, vice president of Augustine Livestock Com- 
mission Company, Inc., testified with respect to Complainant’s 
Exhibit No. 5 (pp. 120-122). This exhibit shows that for four 
sales of livestock in September and October, 1952, 72 percent of 
the cattle received at the market from the authorized area were 
branded. 

C. A. Sullivan, co-owner of the Guymon Livestock Commission 
Company, was called as a witness by respondent and stated that 
in his opinion 80 percent of the cattle sold through his sales from 
the authorized area were branded (p. 144). 

John Chenoweth, respondent’s secretary, was called as a witness 
by complainants and testified with respect to a tabulation he had 
made from brand inspection records of the six posted markets in 
the brand inspection area (pp. 205-208). The tabulation covers 
five sales at each of the six markets and may be summarized as 


follows: 
Approximate percentage of 


Date 


Oct. 1951 
June 1952 
April 1952 
Aug. 1952 
May 1952 
April 1952 


Market 


Beaver 
Augustine 
Guymon 
Woodward 
Alva 
Seiling 


cattle branded or marked 


41 
64 
63 
36 
27 
20 
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The record also shows that much of the cattle produced in the 
authorized area is not sold through the posted markets in the 
authorized area, but is either shipped to markets outside the area 
or sold on direct sales. No exact figures were obtained on this 
point. However, one market operator stated that in his opinion his 
market did not handle half of the cattle produced in his area (p. 
69). One of the operators of the auction market at Woodward, 
Oklahoma, stated that his market handled only a “small percent- 
age’”’ of the cattle produced in the area and that most of the cattle 
in that area were shipped to markets outside the area or sold 
direct from the ranches (pp. 92-93). Another witness testified 
that most of the cattle in the western-most part of the authorized 
area were shipped to markets outside the brand inspection area 
(pp. 125-126). This evidence was not contradicted. 


FINDINGS OF FACT 


1. The Northwest Oklahoma Cattlemen’s Association, Inc., 
the respondent herein, is a duly organized livestock association of 
the State of Oklahoma. 


2. Respondent has received from the Secretary of Agriculture 
an authorization for the inspection of livestock under Section 317 
of the Packers and Stockyards Act, 1921, as amended, granting to 
respondent the authority to charge and collect at stockyards sub- 
ject to the provisions of the act reasonable and nondiscriminatory 
fees for the inspection of brands, marks, and other identifying 
characteristics of livestock originating in or shipped from the 
counties of Beaver, Cimarron, Ellis, Dewey, Harper, Major, Roger 
Mills, Texas, Woods, and Woodward, in the State of Oklahoma, 
for the purpose of determining the ownership of such livestock. 
Pursuant to such authorization, respondent has been inspecting 
such livestock, and charging and collecting a fee therefor, at the 
following posted livestock markets in the State of Oklahoma: 
Alva Livestock Commission Company, Alva, Oklahoma; Augustine 
Livestock Commission Company, Inc., Texhoma, Oklahoma; 
Beaver Livestock Sales, Beaver, Oklahoma; Guymon Livestock 
Commission Company, Guymon, Oklahoma; Seiling Sales Associa- 
tion, Inc., Seiling, Oklahoma; and Woodward Livestock Commis- 
sion Company, Woodward, Oklahoma. 


3. The authorized area, that is, the area within which livestock 
must originate or from which livestock must be shipped before a 
mandatory brand inspection may be performed on such livestock 
by respondent, consists of ten northwestern counties in the State 
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of Oklahoma. Three of these counties—Beaver, Texas, and Cimar- 
ron—form the “panhandle area” of Oklahoma, a strip of land 
approximately 35 miles wide extending westward from the main 
body of the state for a distance of approximately 185 miles. This 
area is bounded on the south by Texas, on the west by New 
Mexico, and on the north by Kansas and Colorado. Three of the 
posted livestock markets at which respondent maintains brand 
inspection, Beaver Livestock Sales, Guymon Livestock Commis- 
sion, and Augustine Livestock Commission Company, Inc., are 
within this area. The remaining seven counties which make up the 
authorized area form an area bounded on the north by Kansas 
and on the west by Texas. The livestock markets in the authorized 
area, particularly those in the panhandle area, are readily acces- 
sible to livestock producers in the States of Colorado, Kansas, New 
Mexico, and Texas, and, conversely, livestock markets in these 
states are readily accessible to producers in the authorized area. 


4. Respondent is authorized to charge and collect a mandatory 
fee for the inspection of brands, marks, and other identifying 
characteristics of livestock originating in or shipped from the 
authorized area only. No mandatory fee may be charged for the 


brand inspection of livestock shipped into the authorized area 
from outside the authorized area. 


5. A record is made of the inspections performed by respond- 
ent on a “certificate of brand inspection” (Respondent’s Exhibit 
No. 1). Such certificate shows the number of animals inspected 
and the brand or brands carried. If the animal is unbranded, but 
earmarked, a notation of such fact is made on the brand inspec- 
tion certificate. If no brands or marks are visible, a brief descrip- 
tion of the animal or animals inspected is given. In most cases 
where an animal is neither branded nor marked, the description 
given of the “other identifying characteristics” on the certificate 
of brand inspection seems to be insufficient to determine the 
ownership of such animal. For example, it is the practice to 
describe an unbranded, unmarked white-faced steer as merely a 
“white-faced steer,” the usual notation in such cases appearing on 
the brand inspection certificate being ‘‘wf st” (pp. 152-155, 199- 
201). A similar type of brief, general description is given for 
other unmarked, unbranded animals. In addition, if an entire con- 
signment is of the same general description, the animals are often 
described as a group (pp. 200-201). With respect to unmarked 
and unbranded livestock, the description of an animal as it gen- 
erally appears on the certificate of brand inspection does not 
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describe one animal any differently from any other animal of the 
same general type. 


6. Branding or marking of livestock as a means of establish- 
ing ownership is not required by statutes of the State of Okla- 
homa. The Oklahoma brand law provides for the state-wide regis- 
tration of brands. It does not compel the registration of brands, 
nor does it require that the registered brands be used. 

7. Some of the livestock consigned to the livestock markets in 
the ten-country authorized area is branded or marked and some 
unbranded and unmarked. Some livestock originates in the author- 
ized area and some outside the authorized area. With respect to 
livestock originating in the authorized area consigned to stock- 
yards in the authorized area, the majority of such livestock is 
unbranded and unmarked. 


8. Much of the livestock produced in the ten-county authorized 
area is shipped to points outside the authorized area and is not 
consigned for sale on a commission basis to any of the markets in 
the ten-county authorized area at which respondent maintains 
brand inspection. Respondent does not maintain brand inspection 
service at any stockyard outside the authorized area. 


CONCLUSIONS 


As has been pointed out above in the Preliminary Statement, 
this proceeding does not involve the value of brand inspection in 
general. It should be observed, too, that we are not passing upon 
the amount of the brand inspection fee charged which appears to 
be reasonable, and we are not finding fault with the way in which 
the brand inspections are being performed. 

It is clear, though, that the respondent maintains brand inspec- 
tion under the authorization only at posted stockyards in the 
authorized area and that the majority of the cattle from the 
authorized area passing through these stockyards is not branded 
or marked. Apparently a good deal of branded cattle in the 
authorized area is marketed without going through the stock- 
yards at which the respondent maintains inspection under the 
authorization. 

Not only is it clear, then, that the majority of the cattle for 
which brand inspection fees are collected under the authorization 
is not branded or marked, but it appears also that the inspection 
is of little value with respect to the identification of such un- 
branded and unmarked cattle. It seems appropriate and logical 
that a brand inspection authorization under the act to collect 
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mandatory fees for the inspection of brands, marks, etc., should 
operate generally for the common good of those paying the brand 
inspection fees. Under the circumstances here, that is not the case. 
The conclusion is reached that the authorization is not in the 
public interest and should be revoked. 


ORDER 


The authorization issued by the Secretary of Agriculture to 
respondent for the charging and collecting of a reasonable fee for 
the inspection of brands, marks, and other identifying character- 
istics of livestock originating in or shipped from the counties of 
Beaver, Cimarron, Ellis, Dewey, Harper, Major, Roger Mills, 
Texas, Woods, and Woodward, in the State of Oklahoma, is 
revoked. 

This order shall become effective 30 days after service. 


(No. 3818) 


In re ST. JOSEPH STOCK YARDS COMPANY. P&S Docket No. 298. 
Decided March 11, 1954. 


Continuation of Rates and Charges 


Respondent’s petition requesting that the current temporary schedule of rates 
and charges be continued in effect to and including April 6, 1956, 
granted, unless changed by further order before the latter date. 


Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Mr. Ashley Sellers, of Sellers & Conner, of Washington, D. C., for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). 

The respondent is now operating under an order issued on 
March 26, 1952 (11 A.D. 288), which modified an order issued 
on January 8, 1951 (10 A.D. 8), so as to authorize respondent 
to change its temporary schedule of rates and charges by filing 
and putting into effect a supplement thereto and to continue 
assessing such schedule, as changed, to and including April 
6, 1954. 





ST. JOSEPH STOCK YARDS CO. 233 
Cite as 18 A.D. 232 


On March 2, 1954, respondent, by its attorney, filed a petition 
requesting that the current temporary schedule of rates and 
charges be continued in effect to and including April 6, 1956. 

Prior to the issuance of the orders of January 8, 1951, and 
March 26, 1952, authorizing increases in rates and charges, 
notices of the petitions therefore were published in the Federal 
Register, and, although interested persons were afforded an 
opportunity to be heard in the matters, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as 
the present petition does not involve an increase in rates and 
charges lawfully prescribed by the Secretary or new rates and 
charges for services not heretofore covered by order, it is found 
that further notice and public procedure on this order are 


unnecessary. 
The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the petition be 
granted. 
Since the parties are agreed the petition is granted, and the 
order of January 8, 1951, as modified by the order of March 26, 
1952, is continued in effect during the life of this order. 


The respondent which must prepare for and be ready to com- 
ply with this order on its effective date desires to have it become 
effective on April 7, 1954. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 
ingly, good cause is found for making this order effective in less 
than 30 days. 

This order shall become effective on April 7, 1954, and remain 
in effect to and including April 6, 1956, unless changed by 
further order before the latter date. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 3819) 


In re WILLIAM SULLIVAN, SR., THOMAS E. SULLIVAN, AND WIL- 
LIAM SULLIVAN, JR., PARTNERS, d/b/a WILLIAM SULLIVAN. 
P&S Docket No. 2045. Decided March 11, 1954. 


Cease and Desist—Violations of Act—Engaging in Business 
As Market Agency Without Being Registered and Filing 
Bond—Failing to Keep Proper Accounts and Records 


Respondents are ordered to cease and desist from engaging in or using the 
unfair, unjustly discriminatory and deceptive practices by filling orders 
for the purchase of sheep on a commission basis without being registered 
with the Secretary as a market agency and furnishing bond as required 
by the act and the regulations thereunder, and failing to keep proper 
accounts and records. 


. Jerome S. Ducrest, for Livestock Branch, Production and Marketing 
Administration (now Livestock Division, Agricultural Marketing Serv- 
ice). Mr. Norman C. Barry, of Chicago, Illinois, and Mr. Norman J. 
Barry, of Rothschild, Stevens & Barry, of Chicago, Illinois, for 
respondents. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by an Order of Inquiry and 
Notice of Hearing issued November 18, 1952, by H. E. Reed, 
Director, Livestock Branch, Production and Marketing Admin- 
istration, United States Department of Agriculture, acting under 
authority delegated by the Secretary of Agriculture. Respondents 
William Sullivan, Sr., Thomas E. Sullivan, and William Sullivan, 
Jr., presently are registered with the Secretary as a partnership 
to buy and sell sheep for their own account as a dealer, at the 
stockyard, and have been so registered since June 4, 1952. Re- 
spondent William Sullivan, Sr., registered with the Secretary of 
Agriculture on April 25, 1928, as a dealer to buy and sell sheep 
for his own account and was so registered until June 4, 1952, 
when, as indicated above, a new registration certification was 
issued which included the three Sullivans. 

The Order of Inquiry and Notice of Hearing charges that: 

(1) Respondent William Sullivan, Sr., during the year 1951 
failed to report to the Director, Livestock Branch, Production 
and Marketing Administration, the change in the nature, con- 
trol, and management of his business as a dealer at the stock- 
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yard after taking in as partners his two sons, Thomas E. Sullivan 
and William Sullivan, Jr., the other two respondents, and sharing 
with them the operation and management of the business; 

(2) Respondents, at the stockyard, during the period from 
June 1 through December 31, 1951, filled orders for the Cee Dee 
Packing Company for the purchase of sheep on a commission 
basis without being registered with the Secretary as a market 
agency furnishing bond as required by the act and the regu- 
lations; 


(3) Respondents during said period June 1 through December 
31, 1951, in filling said orders for the purchase of sheep on a 
commission basis for the Cee Dee Packing Company, used sheep 
of their own to fill some of said purchase orders and failed to 
inform the Cee Dee Packing Company thereof; 


(4) Respondents bought and sold sheep for their own account 
during the period January 1 through December 28, 1951, with- 
out being registered with the Secretary as a dealer and furnish- 
ing bond as required by the act and the regulations; and 

(5) Respondents failed, during the year 1951, to keep such 
accounts and records as fully and correctly disclosed all transac- 
tions involved in their business. 

Respondents, in an answer filed on January 12, 1953, admitted 
“the lack of proper registration as required by the P. & S. Act 
during the period January 1, 1951, to June 2, 1952”, but denied 
the other allegations contained in the Order of Inquiry and 
Notice of Hearing. 

A hearing was held in Chicago, Illinois, on July 28, 1953. 
John J. Curry, Office of Hearing Examiners, United States De- 
partment of Agriculture, presided at the hearing. The respon- 
dents were represented by Norman C. Barry, 228 North LaSalle 
Street, Chicago, Illinois, and Norman J. Barry, 120 South LaSalle 
Street, Chicago, Illinois. Jerome S. Ducrest, Office of the Solici- 
tor, United States Department of Agriculture, appeared as coun- 
sel for the complainant. Two witnesses testified for complainant 
and three testified for respondents. Eight exhibits were intro- 
duced into evidence on behalf of the complainant and none was 
introduced on behalf of respondents. After the hearing, both 
parties filed proposed findings of fact, conclusions, and order. 

With respect to the charge designated (3) above, no proof was 
offered by the complainant to support the violation charged, and 
therefore the complainant recommended that the charge be 
dismissed. 
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FINDINGS OF FACT 


1. The Union Stock Yards, Chicago, Illinois, hereinafter re- 
ferred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. (a) On April 25, 1928, respondent William Sullivan, Sr., 
registered with the Secretary as a dealer to buy and sell sheep 
for his own account, at the stockyard. During 1951 and up to 
June 2, 1952, respondents Thomas E. Sullivan and William Sulli- 
van, Jr., sons of respondent William Sullivan, Sr., were engaged 
with William Sullivan, Sr., as partners in dealer operations. The 
registration, however, was not amended to show such change. 
Respondent Thomas E. Sullivan, on November 8, 1951, registered 
with the Secretary as a dealer to buy and sell sheep for his own 
account, but continued in said partnership with his father and 
brother in their dealer operations. During this period the respon- 
dents operated as a dealer without a bond covering their opera- 
tions as a dealer except that William Sullivan, Sr., as an indi- 
vidual was bonded. 

(b) On June 4, 1952, respondents registered with the Secre- 
tary as a partnership to buy and sell sheep for their own 
account as a dealer, at the stockyard, and respondents presently 
are so registered. The individual registrations of William Sulli- 
van, Sr., and Thomas E. Sullivan were made inactive about that 


time. 

3. Respondent William Sullivan, Sr., during the year 1951 
and part of 1952, failed to report to the Director, Livestock 
Branch, Production and Marketing Administration, the change 
in the nature, control and management of his business as a 
dealer at the stockyard after he took in his two sons, respondents 
Thomas E. Sullivan and William Sullivan, Jr., as partners and 
shared with them the management and operation of the business. 


4. Respondents, at the stockyard, during the period from 
June 1 through December 31, 1951, filled orders for the Cee Dee 
Packing Company for the purchase of sheep on a commission 
basis without being registered with the Secretary as a market 
agency and furnishing bond as required by the act and the regu- 
lations. During said period, respondents purchased 6,354 sheep 
for the Cee Dee Packing Company and collected from said packer 
$635.40 in commissions for their buying services. None of the 
respondents was registered as a market agency and no bond to 
cover market agency operations was supplied. 





ma BOY DO A a 


i 6 ee ee |6|6 





















IN RE SULLIVAN 237 
Cite as 13 A.D. 234 


5. Respondents, during the year 1951, failed to keep such 
accounts and records as fully and correctly disclosed all transac- 
tions involved in their business. 


CONCLUSIONS 


I 

The respondents concede that they were not properly regis- 
tered under the act during 1951 and part of 1952. Obviously, 
too, William Sullivan, Sr., failed to notify the Director, Live- 
stock Branch, of the change in his business as required by section 
201.13 of the regulations under the act (9 CFR 201.13). As a 
result of the improper registration, the bond supplied which 
covered William Sullivan, Sr., as an individual was not a proper 
bond for the partnership. There is little or no controversy con- 
cerning the facts in Findings of Fact 1, 2 and 3. 


II 

The respondents deny that they operated as a market agency 
in the transactions described in Finding of Fact 4 concerning the 
Cee Dee Packing Company. They claim that the ten cents a head 
charge by them to the Cee Dee Packing Company was a “service” 
charge rather than a commission. The respondents made this 
charge on (1) sheep sold directly to Cee Dee by them, (2) pur- 
chases of sheep “planted” through W. R. Smith and Company, 
and (3) purchases of sheep for the account of Cee Dee from 
various commission firms. In each case, sheep were purchased 
in the name of the Cee Dee Packing Company and title passed 
to Cee Dee. The respondents did not take title and resell the 
sheep to Cee Dee at a mark-up. The respondents acted as order 
buyers, that is, as a market agency purchasing on order for a 
commission. Thus, they operated as a market agency without 
being registered to do so and without a bond to cover such 
operations. 

III 

As to Finding of Fact 5, the books and records, including 
copies of scale tickets, accounts of sale, accounts of purchase, 
etc., were carried in the name of William Sullivan, although the 
business was a partnership. There was no indication that the 
business was a partnership. The books and records were also 
incomplete in that they failed to give any accounting or explana- 
tion for a discrepancy of 22 sheep, that is, for a difference of 22 
sheep between the number purchased and the number sold. 
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Respondents’ books and records falsely and incorrectly showed 
that 2,057 sheep owned by respondents were sold to W. R. Smith 
and Company, a registered market agency at the stockyard, 
when in fact such sheep were merely “planted” with said market 
agency and “purchased” by respondents to fill purchase orders 
for Cee Dee Packing Company. Respondents deny that they 
bought back sheep from “Smith” after selling them to W. R. 
Smith and Company, explaining that they “sold” them to “W. R. 
Smith” (pp. 66-77). However, this was disproved by Mr. Melvin 
C. Smith who testified that, in connection with his audit of 
respondents’ books and records, he obtained copies of the scale 
tickets, accounts of sale and accounts of purchase, which are in 
evidence herein (Complainant’s Exhibits 4, 5, 6, and 7), estab- 
lishing the fact that respondents did “plant” their sheep with 
W. R. Smith and Company and then “purchased” such sheep 
through said market agency to fill purchase orders for the Cee 
Dee Packing Company (pp. 25-37). He further testified that on 
various occasions during said period respondents sold 732 sheep 
outright to W. R. Smith and Company. Such bona fide sales were 
traced by Mr. Smith through scale tickets and other records and 
were distinguished from respondents’ sheep “planted” with that 
market agency and “bought” by respondents to fill Cee Dee’s 
purchase orders (pp. 28-32; Complainant’s Exhibits 4, 4-1, 4-2, 
4-8). Mr. Smith explained that the sales of such “plants” were 
recorded in respondents’ books and records in exactly the same 
way that respondents recorded outright and bona fide sales to 
W. R. Smith and Company (Complainant’s Exhibits 6, 7, 7-1, 
7-3), so that there was no way to ascertain from the books and 
records which sales of sheep by respondents were sales of 
“plants” and which were bona fide and outright sales to W. R. 
Smith and Company. It was necessary, therefore, in view of 
respondents’ false and incorrect recording of sales of “plants” 
to Cee Dee Packing Company, through W. R. Smith and Com- 
pany, to resort to other records and materials to determine the 
exact distribution of respondents’ sheep sales. 


By virtue of the facts found in Findings of Fact 2 and 3, the 
respondents violated sections 303 and 312(a) of the act and sec- 
tions 210 and 201.27 of the regulations. Respondent William Sul- 
livan, Sr., breached section 201.13 of the regulations. The defects 
involved in the facts comprising Finding of Fact 2 have been 
remedied, however, and it seems unlikely that such violations will 
recur. We do not believe that it is necessary to issue cease and 
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desist orders with respect to the improper registration and 
bonding. 

On the other hand, we do believe cease and desist orders should 
be issued with respect to the activities of respondents as a market 
agency when they are not registered and bonded to perform such 
operations and with respect to false entries in the respondents’ 
books and records. Findings of Fact 4 and 5 disclose violations of 
sections 303, 312(a), 401 and 402 of the act and sections 201.10, 
201.27 and 201.44 of the regulations. An order should also be 
entered requiring them to keep complete and correct books and 
records. 

ORDER 


The respondents shall cease and desist from engaging in or 
using the unfair, unjustly discriminatory and deceptive practices 
described above in Findings of Fact 4 and 5. 

The respondents shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions involved 
in their business. 

This order shall become effective on the 6th day after its service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3820) 


ALFRED L. DOUGHERTY v. THE UNION STOCK YARD & TRANSIT 
COMPANY OF CHICAGO. P&S Docket No. 2070. Decided March 
15, 1954. 


Dismissal—Failure to Sustain Burden of Proving Avail- 
ability of Pen Space—Evidence—Failure to Prove Discrimi- 
nation in Denying Use of Stockyard Facilities 


Where complainant alleged that pen space was available for assignment and 
that respondent’s refusal to assign him pen space at its stockyard in 
which to operate as a hog trader was unjust and discriminatory and 
therefore a violation of the provisions of the act, held, that since com- 
plainant has not sustained the burden of proving the availability of 
space for his use or discrimination by respondent in denying him the 
use of stockyard facilities, the complaint should be dismissed. 


Denial of Use of Stockyard Facilities Because of Unfitness 
to Operate Business 


Although it is recognized that the character of an applicant for the use of 
stockyard facilities could be a factor in determining whether such 
application could be rejected under the act, it is unnecessary to deter- 
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mine the applicability of this principle to the facts presented in this 
procedure or to base the decision on this additional ground. 


Mr. Charles J. Gallagher, of Chicago, Illinois, for complainant. Messrs. 
Thomas S. Tyler and Keehn Landis, of Winston, Strawn, Black & 
Towner, of Chicago, Illinois, for respondent. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). On February 26, 1953, 
Alfred L. Dougherty filed a complaint against the respondent, The 
Union Stock Yard & Transit Company of Chicago, alleging dis- 
crimination in that the respondent refused to assign him pen space 
at its stockyard in which to operate as a hog trader. Complainant 
alleged that pen space was available for assignment and that 
respondent’s refusal was unjust and discriminatory and therefore 
in violation of the provisions of the act. Complainant requested 
the Secretary of Agriculture to compel the respondent to satisfy 
his request for pen space and that, upon respondent’s failure or 
refusal to comply, complainant be awarded appropriate damages. 
In its answer, the respondent justified its refusal to assign pen 
space to complainant on the grounds (1) that no pens were avail- 
able for assignment to traders and (2) that the complainant was 
an unfit person to do business at its stockyard. 


Section 304 of the act (7 U.S.C. 205) reads, in part, as follows: 
“It shall be the duty of every stockyard owner and market 
agency to furnish upon reasonable request, without discrimi- 
nation, reasonable stockyard services at such stockyard .. .” 


Section 307 (7 U.S.C. 208) is as follows: 
“It shall be the duty of every stockyard owner and market 
agency to establish, observe and enforce just, reasonable, and 
nondiscriminatory regulations and practices in respect to the 
furnishing of stockyard services, and every unjust, unreason- 
able, or discriminatory regulation or practice is prohibited 
and declared to be unlawful.” 


A hearing on the matter was held at Chicago, Illinois, on July 
27, 1953, before John Curry, Office of Hearing Examiners, United 
States Department of Agriculture. Charles J. Gallagher, Attorney 
at Law, Chicago, Illinois, appeared for the complainant. Thomas 
S. Tyler and Keehn Landis of Winston, Strawn, Black & Towner, 
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Chicago, Illinois, appeared for the respondent. Following the hear- 
ing, the respondent submitted a brief, suggested findings of fact 
and conclusions. 

Hearing Examiner Curry issued a report recommending that 
the complaint be dismissed. Copies of the report were served upon 
counsel for the parties. No exceptions to the report have been filed. 


FINDINGS OF FACT 


1. The complainant, Alfred L. Dougherty, Chicago, Illinois, is 
an individual seeking an assignment of pen space from the re- 
spondent stockyard company for the purpose of operating as a 
dealer at the Union Stock Yards, Chicago, Illinois. 


2. The respondent, The Union Stock Yard & Transit Company 
of Chicago, is a corporation and owns and operates the Union 
Stock Yards, Chicago, Illinois, hereinafter referred to as the 
stockyard, which, at all times mentioned herein, was a posted 
stockyard subject to the provisions of the Packers and Stockyards 
Act. 


3. On or about January 15, 1953, the complainant requested 
the respondent to furnish him pen space at the stockyard to the 
end that he might engage as a dealer in the business of buying 
and selling hogs. Such request was denied. 


4. An investigation conducted jointly in 1950 by the respond- 
ent and the United States Department of Agriculture disclosed 
the existence of widespread fraudulent weighing practices at the 
stockyard. As a result of the investigation, 25 weighmasters were 
discharged by the respondent and administrative proceedings 
were instituted by the Department against approximately 59 
dealers on charges of bribing weighmasters to obtain favorable 
weights at the stockyard scales. The complainant, at the time of 
the investigation, was employed as a hog buyer for Wilson & Com- 
pany. He was named by two of the weighmasters as being a par- 
ticipant in the practice of bribing weighmasters at the stockyard 
to give false weights. As complainant was not a registrant under 
the act, administrative proceedings were not brought against him 
by the United States Department of Agriculture. Wilson & Com- 
pany discharged the complainant because of his participation in 
the false weighings. 

5. Absolute integrity in the weighing of livestock at the public 


markets is essential to the successful operation of public stock- 
yards. The respondent was seriously injured by the public dis- 
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closure of dishonest weighing practices at its stockyard. Restora- 
tion of public confidence in the stockyard is essential to the 
business of the stockyard company at the present time. 


6. There were no pens available for assignment to complainant 
in January 1953, the time complainant requested space, and there 
were no pens available at the time of the hearing. 


7. There is a sufficient number of hog traders operating at the 
stockyard to insure fair and open competition at that market. 


8. The complaint was filed on February 26, 1953, which was 
within ninety days after the alleged cause of action accrued. 


CONCLUSIONS 


No question is raised as to the jurisdiction of the Secretary of 
Agriculture to entertain this case under the Packers and Stock- 
yards Act. Several cases, the latest of which is Sioux City Stock 
Yards Company v. United States, 49 F. Supp. 801 (N.D. Iowa 
1943), establish such jurisdiction. 


The complainant testified that during the week before the hear- 
ing he ascertained, on the basis of his own investigation, that 


there were 83 pens assigned to 20 hog traders at the stockyard, 
that only 10 of such traders use their pens daily, that one trader 
uses his pen occasionally and that there are possibly five or six 
traders who never use their pens. This testimony was rebutted by 
the testimony of officers of the stockyard company and employees 
of the Department of Agriculture. They testified that in November 
1951 there were 83 pens assigned to 25 hog traders who at that 
time had active registrations with the Department of Agriculture; 
that this situation continued throughout 1952; that sometime after 
January 1953 four of these traders became inactive and their pens 
were assigned to other established traders at the stockyard who 
had requested additional pen space; and that, at the time com- 
plainant requested pen space in January 1953 and at the time of 
the hearing, no pens were available for assignment. 

It is the function of the Packers and Stockyards Division in 
administering the act to review assignments of pen space to the 
end that all types of registrants who legitimately serve producers 
and shippers are treated fairly and equitably. In this connection, 
M. J. Cook, Chief, Packers and Stockyards Division, Livestock 
Branch, Production and Marketing Administration, United States 
Department of Agriculture, testified that the division has taken 
informal action against stockyard companies to require them to 
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provide dealers with pen space, but that where there is a sufficient 
number of dealers to insure sufficient competition in the yard, no 
effort has been made to require the construction of additional 
facilities. Charles B. Jennings, District Supervisor of the Packers 
and Stockyards Division, stated that there are enough traders at 
the stockyard to supply adequate competition for the receipts 
handled in the stockyard. Such testimony was corroborated by 
officials of the stockyard company. As district supervisor, Jen- 
nings is in a position to observe the daily use of respondent’s 
facilities by all registrants at the market and, as an agent of the 
Secretary, he is required by law to report any discriminatory 
practices that come to his attention. The testimony of Jennings 
and Cook indicates that the Packers and Stockyards Division 
found no discrimination by the stockyard company in the assign- 
ment of its pen facilities. 


In seeking entry into the hog dealer business on premises owned 
by the respondent stockyard company, the complainant has the 
burden of demonstrating that pen space was available for assign- 
ment and that the stockyard company by refusing to assign such 
space to him engaged in a discriminatory practice in violation of 
the act. In view of the testimony of employees of the Department 
and officials of the stockyard company, it is concluded that the 
weight of the evidence supports the position of the respondent 
that no space was available in January 1953 or at the time of the 
hearing for assignment to the complainant. Accordingly, the com- 
plainant has not sustained the burden of proving that pen space 
was available at the time of his request for such space or at the 
time of the hearing. In addition, respondent’s failure to assign 
the pen space which became available sometime after January 15, 
1953, to complainant rather than to established traders at the 
stockyard cannot be said to be discriminatory against complain- 
ant. The respondent was not guilty of a discriminatory practice 
in assigning its yard facilities in a manner which will meet the 
legitimate needs of those serving the market before considering 
the needs of others where adequate dealer competition is present 
at the stockyard. 

Copies of affidavits executed by two weighmasters involved in 
fraudulent weighing practices at the stockyard, which affidavits 
implicated complainant in such practices, were offered in evidence 
in this proceeding for the purpose of justifying the respondent’s 
refusal to assign pen space to complainant. Additional evidence in 
this regard was introduced at the hearing and the respondent, in 
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its brief, presented legal authority for the proposition that it was 
within its rights in refusing complainant admission to its stock- 
yard premises. 


The courts have recognized the right of stockyard companies 
to protect their investments and business relationships by exclud- 
ing persons of doubtful reputation from doing business on their 
premises. In the case of Carnes v. St. Paul Union Stockyards Com- 
pany, 205 N.W. 630, the Supreme Court of Minnesota, at page 
632, stated: 

“But undoubtedly defendant has lawful interests to protect, 
and may properly refuse to admit to its yards a commission 
man, or one of its employees, if there is justification or valid 
excuse for the refusal . . . [Also] One standing in the posi- 
tion of defendant has rights which it may assert by excluding 
from its property a man of doubtful reputation, or one who 
has been guilty of misconduct in his dealings with defendant’s 
patrons.” 


Similarly, in a later decision involving the same parties (221 N.W. 
20, 21) the court, in discussing the legal right of the stockyard 
company to deny the use of its facilities to dishonest traders, 
stated: 
“The defendant’s stockyards are devoted to a public use. 
State v. Rogers, 149 Minn. 151, 182 N.W. 1005; Stafford v. 
Wallace, 258 U.S. 495, 42 St. Ct. 397, 66 L. Ed. 735, 23 A.L.R. 
229. Still such institutions may, without incurring liability, 
deny the use of their facilities to dishonest dealers and so 
protect the general public. Dishonest traders should not be 
permitted to do business in the yards. The plaintiff claims 
that under the Packers and Stockyards Act of 1921, all con- 
trol is with the federal authorities. In Carnes v. St. Paul 
Union Stockyards Co., 164 Minn. 457, 205 N.W. 630, 206 
N.W. 396, we held that the district court had competent juris- 
diction to sustain the authority of the defendant in excluding 
those engaged in dishonest practices.” 


In this case the court did not exclude Carnes from employment at 
the stockyards for the reason that plaintiff had been reemployed 
by another selling agency which was doing a legitimate business 
and where, as such employee, the control of Carnes was in the 
hands of his employer. In Birmingham v. Rice Bros., 26 N.W. 
(2d) 39, the Supreme Court of Iowa, at page 43, in discussing the 
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duties imposed upon public stockyards by the Packers and Stock- 
yards Act, said: 

“Although there may be statements in some decisions that a 

public utility must serve all comers, courts are in general 

agreement as to the limitations and exceptions above stated. 

For example, a railroad is not required to receive and trans- 

port property, the transportation of which is illegal, property 

of a dangerous character, or property not properly packed 

. .and it may refuse to transport persons who refuse to 

comply with its reasonable regulations or are likely to inter- 

fere with the same and convenient conduct of its business... 

“Certainly, Congress did not adopt the Packers and Stock- 

yards Act to encourage and protect the operation of fences 

for handling property stolen or procured by fraud. The Act 

merely makes it the duty of [market] agencies to furnish 

upon reasonable request without discrimination reasonable 

stockyard services. It is not wrongful discrimination to refuse 

to aid a criminal in his crime, nor is a request that one dispose 

of property fraudulently procured or stolen a reasonable 
request.” 


In a recent decision, James P. Flynn et al. v. Kansas City Stock 
Yards Company, 12 A.D. 14 (1953), the complaints of eight deal- 
ers who sought re-admission to the Kansas City Stock Yards as 
dealers were dismissed. Each of these applicants had previously 
been found guilty of bribing weighmasters to obtain favorable 
weights. While the complaints were not dismissed on the basis of 
the unfit character of the complainants, it was recognized that the 
character of an applicant for the use of stockyard facilities could 
be a factor in determining whether such application could be 
rejected under the act. 


While the foregoing court decisions took cognizance of matters 
which in the first instance might more properly have been pre- 
sented to the Secretary of Agriculture for adjudication, neverthe- 
less the conclusions reached are sound and afford an excellent 
guide for the regulation of unfair practices at the public stock- 
yards. However, as we have found and concluded that the com- 
plainant has not sustained the burden of demonstrating the availa- 
bility of space for his use or discrimination by the respondent, it 
is unnecessary to determine the applicability of these principles 
to the facts presented in this proceeding or to base our decision 
on this additional ground. The complaint should be dismissed. 
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ORDER 


In view of the foregoing, the complaint is dismissed. Copies 
hereof shall be served on the parties by registered mail or in 
person. 


(No. 3821) 


In re C. P. POLAND, d/b/a MISSISSIPPI VALLEY STOCKYARDS. P&S 
Docket No. 1558. Decided March 22, 1954. 


Continuation of Rates and Charges 


Respondent’s petition requesting that the current rates and charges be 
extended “for a period of not less than one year”, granted, and the 
order of June 12, 1953 is continued in effect to and including April 1, 


1955. 


Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Mr. John C. Kappel, Jr., of Kappel & Neill, of St. Louis, Missouri, for 
respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seqg.). The respondent is 
now operating under an order issued on January 12, 1953 (12 
A.D. 44; see 12 A.D. 390), authorizing assessment of the current 
schedule of rates and charges to and including April 1, 1954. 

On March 10, 1954, respondent, by his attorney, filed a petition 
requesting that the current rates and charges be extended “for a 
period of not less than one year’”’. 

Prior to the issuance of the order of January 12, 1953, author- 
izing increases in rates and charges, notice of the petition there- 
for was published in the Federal Register, and, although inter- 
ested persons were afforded an opportunity to be heard in the 
matter, no interested person notified the Hearing Clerk of a 
desire to be heard. Inasmuch as the present petition does not 
involve an increase in rates and charges lawfully prescribed by 
the Secretary or new rates and charges for services not hereto- 
fore covered by order, it is found that further notice and public 
procedure on this order are unnecessary. 

The Livestock Division, Agricultural Marketing Service, by its 
attorney, filed an answer recommending that the order of January 
12, 1953, be continued in effect to and including April 1, 1955. 





Opies 
yr in 


P&S 


s be 
the 
‘il 1, 


vice, 
for 


rds 


ent 


MARKET AGENCIES AT FORT WORTH STOCK YARDS 247 
Cite as 18 A.D. 247 


Since the parties are agreed the petition is granted, and the 


‘order of January 12, 1953, is continued in effect to and including 


April 1, 1955. 

The respondent who must prepare for and be ready to comply 
with this order on its effective date desires to have it become 
effective on April 2, 1954. The Packers and Stockyards Act pro- 
vides that orders of this nature shall not become effective in less 
than five days after their date. Undue delay in making this order 
effective may adversely affect the marketing of livestock. Accord- 
ingly, good cause is found for making this order effective in less 
than 30 days. 

This order shall become effective on April 2, 1954, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


(No. 3822) 


In re MARKET AGENCIES AT FoRT WoRTH STOCK YARDS. P&S 
Docket No. 445. Decided March 29, 1954. 


Continuation of Rates and Charges 


Inasmuch as the parties have agreed, respondents’ petition requesting an 
extension of the current schedule of rates and charges to April 30, 1955, 
is granted, and the order issued on April 25, 1952, as corrected by the 
order of May 1, 1952, is continued in effect to and including April 30, 
1955, unless changed or further continued before the latter date. 


Mr. John L. Currin, for Livestock Division, Agricultural Marketing Service. 
Mr. H. P. Hutchens, of Fort Worth, Texas, for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). 


The respondents are now operating under an order issued on 
April 3, 1953 (12 A.D. 333), continuing in effect to and including 
April 30, 1954, the order of April 25, 1952 (11 A.D. 360), as cor- 
rected by the order of May 1, 1952 (11 A.D. 434), which author- 
ized them to assess the current temporary schedule of rates and 
charges. On March 2, 1954, a petition was filed on behalf of the 
respondents requesting an extension of the current schedule of 
rates and charges “to April 30, 1955”. 
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Prior to the issuance of the order of April 25, 1952, authorizing 
increases in rates and charges, notice of the petition therefor was 
given to the public. Although interested persons were afforded 
an opportunity to be heard in the matter, no interested person 
notified the Hearing Clerk of a desire to be heard. Inasmuch as the 
present petition does not involve an increase of rates and charges 
lawfully prescribed by the Secretary or new rates and charges 
for services not heretofore covered by order, it is found that 
further notice and public procedure on this order are unnecessary. 

The attorney for the Livestock Division, Agricultural Market- 
ing Service, filed an answer recommending that the petition be 
granted and that the order of April 25, 1952, as corrected by the 
order of May 1, 1952, be continued in effect to and including April 
30, 1955. 

Since the parties are agreed, the petition is granted, and the 
order issued on April 25, 1952, as corrected by the order of May [| 
1, 1952, is continued in effect to and including April 30, 1955, 
unless changed or further continued before the latter date. 

The respondents who must prepare for and be ready to comply 
with this order on its effective date desire to have it become effec- 
tive on May 1, 1954. 

This order shall become effective on May 1, 1954, and copies 
hereof shall be served upon the parties by registered mail or in 
person. 


STAY ORDER—PENDING ISSUANCE OF ANOTHER ORDER 


(No. 3823) 


In re Northwest Oklahoma Cattlemen’s Association, Inc. P&S 
Docket No. 1847. Decided March 23, 1954. Order of March 8, 
1954 stayed. Mr. Merle Lansden, of Beaver, Oklahoma, for re- 
spondent. Decision by Thomas J. Flavin, Judicial Officer. 
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N. MUSTACCHIA BANANA COMPANY v. BARKER AND JONES PRO- 
DUCE CO., AND/OR HULON BARKER. PACA Docket No. 6161. 
Decided March 1, 1954. 






Failure to Pay Balance of Purchase Price of Bananas— 
Default 






ary. Where complainant claimed reparation in the amount of the alleged balance 
ket- of the purchase price of bananas sold and delivered to respondent, held, 
be that in accordance with the rules of practice under the act, respondent, 






by failing to file an answer, admitted the material facts alleged in the 
complaint and waived an oral hearing, and his failure to pay promptly 
to complainant the balance of the purchase price of the bananas is a 
violation of section 2 of the act, for which reparation should be awarded 
to complainant. 








the 





N. Mustacchia Banana Co., of New Orleans, Louisiana, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 






This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 22, 1953. A formal com- 
plaint was filed on November 5, 1953. Complainant seeks an award 
of reparation in the amount of the alleged balance of the purchase 
price of bananas sold and delivered to respondent, Barker and 
Jones Produce Co., in July 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 26, 1953. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent Barker and Jones Produce Company 
on December 24, 1953, and upon respondent Hulon Barker on 
January 10, 1954. 


At the time of service of the formal complaint, respondents 
were notified in writing that answers to the complaint should be 
filed within 20 days after such service and that, in accordance 
with Section 47.8(c) of the Rules of Practice, failure to file 
answers would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondents have not 
filed answers. The issuance of an order is, therefore, authorized 
without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Nick Mustacchia, doing busi- 
ness as N. Mustacchia Banana Company, whose address is 2249 
Decatur Street, New Orleans, Louisiana. 


2. Respondent, Barker and Jones Produce Company, is a part- 
nership composed of Hulon H. Barker and C. C. Jones, whose 
address is 123 Magnolia Street, North Little Rock, Arkansas. At 
the time of the transaction involved herein, this respondent was 
licensed under the Act. 


3. Respondent Hulon Barker is an individual, whose address 
is 1217 Scott Street, Little Rock, Arkansas. At the time of the 
transaction involved herein, this respondent was not licensed, but 
was subject to license, and subsequently was issued a license upon 
payment of the annual fee and accrued arrearage. 


4. On or about July 6, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent, 
Barker and Jones Produce Company, 250 boxes of bananas at 
$3.50 per box, f.o.b. New Orleans, Louisiana. 


5. Bananas meeting the specification of the foregoing contract 
were shipped by truck from New Orleans, Louisiana, in interstate 
commerce, to respondent Barker and Jones Produce Company, at 
North Little Rock, Arkansas. Upon arrival at destination, this 
respondent accepted the bananas in compliance with said contract 
of sale, and made no complaint with respect thereto. 


6. The purchase price of the 250 boxes of bananas is $875. An 
allowance of $103 was granted respondent Barker and Jones Pro- 
duce Company for 103 empty banana boxes on October 1, 1953. 
This respondent has not paid complainant any part of the balance 
of the purchase price of $772. 


7. Formal complaint was filed on November 5, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondents to file answers to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the Rules of 
Practice (7 CFR 47.8(c) ). 

Although the complaint was filed against Barker and Jones 
Produce Company and/or Hulon Barker, all of the evidence in the 
file shows that the bananas were sold to Barker and Jones Pro- 
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duce Company, that the fruit was accepted by this respondent, 
and that its check made payable to complainant was issued and 
delivered in payment of the purchase price, the check, however, 
being returned for lack of sufficient funds. While the report of 
investigation indicates that respondent Hulon Barker personally 
admitted liability for $772 of the purchase price, after a credit 
of $103 was granted Barker and Jones Produce Company for 
empty banana boxes, there is nothing to show that Hulon Barker 
incurred any personal liability under the contract between com- 
plainant and respondent Barker and Jones Produce Company. 
The complaint against Hulon Barker should, therefore, be 
dismissed. 

Failure of respondent, Barker and Jones Produce Company, to 
pay promptly to complainant the agreed purchase price of the 250 
boxes of bananas, less the credit of $103, is in violation of Section 
2 of the Act. Complainant should be awarded reparation in the 
amount of $772, with interest, against respondent Barker and 
Jones Produce Company and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent Barker 
and Jones Produce Company shall pay to complainant, as repara- 
tion, the sum of $772, with interest thereon at the rate of 5 per- 
cent per annum from August 1, 1953, until paid. 

The complaint against respondent Hulon Barker is dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3825) 


PHILADELPHIA PRODUCE CREDIT AND COLLECTION BUREAU v. 
CHARLES Pappas. PACA Docket No. 6163. Decided March 2, 
1954. 


Failure to Pay Purchase Price of Fruit and Vegetables— 
Default 


Where complainant claimed reparation in the amount of the alleged purchase 
price of fruit and vegetables sold and delivered to respondent, held, that 
in accordance with the rules of practice under the act, respondent, by 
failing to file an answer, admitted the material facts alleged in the 
complaint and waived an oral hearing, and his failure to pay promptly 
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to complainant the agreed purchase price of the fruit and vegetables 
is a violation of section 2 of the act, for which reparation should be 
awarded to complainant. 


Mr. T. Ewing Montgomery, of Philadelphia, Pennsylvania, for complainant. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received on April 24, 1953. A formal com- 
plaint was filed on August 28, 1953. Complainant, as assignee of 
seven dealers in Philadelphia, Pennsylvania, seeks an award of 
reparation in the amount of the purchase prices of various lots 
of fruit and vegetables sold and delivered to respondent during 
September 1952. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on January 6, 1954. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 

FINDINGS OF FACT 


1. Complainant, Philadelphia Produce Credit and Collection 
Bureau, is a corporation, whose address is 207 Fruit Trade Build- 
ing, Philadelphia, Pennsylvania. Complainant is the assignee in 
interest of the several claims of Philadelphia merchants involved 
in this proceeding. 


2. Respondent is an individual, Charles Pappas, whose address 
is 1064 Kaighan Avenue, Camden, New Jersey. At the time of the 
transactions involved herein, respondent was licensed under the 
Act. 


3. On or about September 16, 17, 18, 19, 22 and 24, 1952, in the 
course of interstate commerce, complainant’s assignors, Milton 
Feldbaum, Harry Klein, Jack Klein, Max Mandell, Warren 
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Moritz, John Taxin, and F. A. Urie, all of Philadelphia, Pennsyl- 
vania, sold to respondent produce including corn, potatoes, lettuce, 
celery, onions, escarole, melons, grapes, and pears, at various 
prices agreed upon between the parties, totalling $786.30, f.o.b. 
Philadelphia, Pennsylvania. 


4. Fruit and vegetables meeting the specifications of the fore- 
going contracts were shipped by truck from Philadelphia, Penn- 
sylvania, in interstate commerce, to respondent at Camden, New 
Jersey. Upon arrival at destination, the commodities were accepted 
by respondent in compliance with said contracts of sale, and no 
complaint was made with respect thereto. 


5. The total purchase price of the several lots of fruit and 
vegetables is $786.30, no part of which has been paid by respond- 
ent to complainant or its assignors. 


6. Informal complaint was filed on April 24, 1953, which was 
within 9 months after the several causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant, or to its 
assignors, the agreed purchase prices of the several lots of fruit 
and vegetables is in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $786.30, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $786.30, with inter- 
est thereon at the rate of 5 percent per annum from October 1, 
1952, until paid. 

The facts and circumstances set forth herein shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 3826) 


LIVINGSTON FRUIT COMPANY v. RICHARD C. STECK. PACA Docket 
No. 6164. Decided March 3, 1954. 


Failure to Pay Purchase Price of Oranges and 
Tangerines—Default 


Headnotes in 13 A.D. 251, applicable here. 


Mr. J. Burnham Reilly, of Eustis, Florida, for complainant. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed May 18, 1953. A formal complaint 
was filed on December 28, 1953. Complainant seeks an award of 
reparation in the amount of the unpaid balance of the agreed 
purchase price of one carload of oranges and two truckloads of 
tangerines purchased by respondent during December 1952 and 


January 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on January 13, 1954. A 
copy of the report of investigation and a copy of the formal com- 
plaint were served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Dewey H. Liv- 
ingston and Louise V. Livingston, doing business as Livingston 
Fruit Company, whose address is P. O. Box 1017, Eustis, Florida. 


2. Respondent is an individual, Richard C. Steck, trading in 
his own name, whose address is 610 Dartmouth Avenue, Orlando, 
Florida. At the time of the transactions involved herein, respond- 
ent was not licensed under the Act, but was subject to license and 
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subsequently a license was issued to him upon payment of the 
annual fee and accrued arrearage covering the period during 
which the transactions took place. 


3. Between the dates of December 24, 1952 and January 2, 
1953, respondent purchased from complainant, in the course of 
interstate commerce, one lot of oranges and two lots of tangerines 
on an f.o.b. basis, as follows: 


Date No. Packages Size 


12/24/52 156 boxes oranges 250 at $2.25 $ 351.00 
324 boxes oranges 216 & Igr. at 2.50 810.00 


$1,161.00 
12/30/52 53 boxes tangerines 210 1.75 92.75 
397 boxes tangerines 176 & lgr. 2.25 893.25 


1/ 2/58 89 boxes tangerines 210 at 1.75 155.75 
624 boxes tangerines 176 & Igr. at 2.25 1,404.00 


1,559.75 


$3,706.75 


4. In accordance with respondent’s instruction, complainant 
shipped from loading point in the State of Florida, in interstate 
commerce, to Charles P. Sweeney Company, Inc., Boston, Massa- 
chusetts, 3 lots of citrus fruit meeting the specifications of the 
foregoing contracts. The oranges were shipped by rail, in car 
WFEX 49780, on December 24, 1952. The tangerines were shipped 
by truck on December 30, 1952 and January 2, 1953, respectively. 


5. On December 26, 1952, car WFEX 49780 was diverted 
enroute by complainant, at respondent’s instruction, to John C. 
Moritz Company, Philadelphia, Pennsylvania. Upon arrival at 
Philadelphia, the oranges were sold at auction. Net proceeds 
realized from the auction sale, totaling $546.10, were remitted by 
John C. Moritz Company to respondent. 

6. The total agreed purchase price of the oranges shipped in 
car WFEX 49780 is $1,161.00. The total agreed purchase price of 
the tangerines shipped December 30, 1952 is $986.00. The Charles 
P. Sweeney Company, Inc. remitted to complainant net proceeds 
in the amount of $715.30 for this shipment and respondent paid 
complainant the balance of the agreed purchase price or $270.70. 
The total agreed purchase price for the tangerines shipped Janu- 
ary 2, 1953 is $1,559.75. The Charles P. Sweeney Company, Inc. 
remitted to complainant net proceeds in the amount of $960.22 
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for this shipment, leaving a balance due and owing to complainant 
from respondent for this shipment of $599.53. Subsequently, 
respondent paid complainant $425.00 on the amount due for the 
carload of oranges and the truckload of tangerines, leaving an 
unpaid balance of $1,335.53, due complainant from respondent. 

7. Informal complaint was received May 13, 1953, which was 
within 9 months from the time the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

At the time of this transaction, respondent represented to com- 
plainant that he was acting as agent for Charles P. Sweeney Com- 
pany, Inc., Boston, Massachusetts. The evidence shows, however, 
that respondent was not acting as agent for Charles P. Sweeney 
Company, Inc., and it appears that the two truckloads of tanger- 
ines were shipped to the latter on a consignment basis. It also 
appears that the Charles P. Sweeney Company, Inc. remitted the 
net proceeds from the sale of the tangerines to complainant. 
Respondent paid complainant the difference between the net pro- 
ceeds and the agreed purchase price for the first load of tanger- 
ines, but failed to pay complainant the difference between the net 
proceeds and the agreed purchase price on the second load 
amounting to $599.53. Respondent has, however, made additional 
payment on account to complainant in the amount of $425.00, 
thereby reducing the unpaid balance of the total agreed purchase 
price of the carload of oranges and the second truckload of tan- 
gerines to $1,335.53. 

Respondent’s failure to pay complainant promptly for the car- 
load of oranges and the truckload of tangerines is a violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $1,335.53, with interest, and the facts should be 
published. 

ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,335.53, with interest thereon 
at the rate of 5 percent per annum from February 1, 1953, until 
paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3827) 


HARRY H. REDFEARN Co., INC. v. DELBIMA FRUIT & PRODUCE Co., 
Inc. PACA Docket No. 6171. Decided March 5, 1954. 


Failure to Pay Purchase Price of Onions—Default 
Headnotes in 13 A.D. 251, applicable here. 


Mr. Bernard J. Bagert, of New Orleans, Louisiana, for complainant. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 23, 1953. Formal com- 
plaint was filed on November 23, 1953. Complainant seeks an 
award of reparation in the amount of the purchase prices of two 
lots of onions sold and delivered to respondent in August 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on December 19, 1953. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on January 16, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 

FINDINGS OF FACT 


1. Complainant, Harry H. Redfearn Co., Inc., is a corporation, 
whose address is 110 N. Franklin Street, Chicago 6, Illinois. 


2. Respondent, Delbima Fruit & Produce Co., Inc., is a cor- 
poration whose address is 55-57 French Market Place, New 
Orleans, Louisiana. At the time of the transactions involved 
herein, respondent was licensed under the Act. 
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3. In the course of interstate commerce and by contracts nego- 
tiated by a broker, complainant sold to respondent two lots of 
onions on the dates and terms indicated: 

August 7, 1953—600 bags U. S. No. 1 Yellow Globe onions 
at $1.45 del 
August 17, 19583—570 bags U. S. No. 1 Yellow Globe onions 
a ale a 541.50 


TOTAL... $1,411.50 

4. Two lots of onions complying with the contracts of sale 
were shipped by truck on August 7, 1953 and August 17, 1953 
from loading points in the State of Wisconsin, in interstate com- 
merce, to respondent at New Orleans, Louisiana. Upon arrival at 
destination, respondent accepted the onions in compliance with 
the said contracts of sale and made no complaint with respect 
thereto. 

5. The total purchase price of the two lots of onions is 
$1,411.50, no part of which has been paid by respondent to 
complainant. 

6. Formal complaint was filed on November 23, 1953, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 

Respondent’s failure to pay promptly to complainant the agreed 
purchase prices of the two lots of onions is in violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $1,411.50, with interest, and the facts should be 


published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, the sum of $1,411.50, with interest 
thereon at the rate of 5 percent per annum from September 1, 
1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





+a eT wo 


ROU v. BARNITZ & SON 259 
Cite as 13 A.D. 259 


(No. 3828) 


G. M. Rou v. W. O. & H. A. BARNITZ & Son. PACA Docket No. 
6178. Decided March 5, 1954. 


Failure to Pay Purchase Price of Watermelons—Default 


Headnotes in 13 A.D. 251, applicable here. 


Mr. G. M. Rou, of Lowell, Florida, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer. 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on October 8, 1953. Formal com- 
plaint was filed January 7, 1954. Complainant alleges that in 
July 1953, it sold and delivered to respondent one truckload of 
watermelons, but that respondent has failed to pay any part of 
the purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respon- 
dent on January 25, 1954. A copy of the report of investigation 
was served upon complainant on January 26, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, G. M. Rou, whose address is 
Lowell, Florida. 

2. Respondent is a partnership, composed of William O. 
Barnitz and Hyman A. Barnitz, doing business as W. O. & H. A. 
Barnitz & Son, whose address is 403 West Main Street, Pomeroy, 
Ohio. At the time of the transaction complained of herein, re- 
spondent was licensed under the Act. 

3. On or about July 10, 1953, in the course of interstate com- 
merce, complainant sold to respondent one truckload of Cannon- 
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ball watermelons, 1087 count, U. S. No. 1 grade, at the agreed 
price of $564.00, f.o.b. Cordele, Georgia, acceptance final. 


4. On or about July 10, 1953, watermelons conforming to the 
terms of the contract were loaded upon respondent’s truck and 
shipped, in interstate commerce, from Cordele, Georgia, to 
Pomeroy, Ohio. 


5. Upon arrival at destination, respondent accepted the 
watermelons in compliance with said contract of sale, but has 
not paid the purchase price of $564.00, or any part thereof. 


6. Formal complaint was filed on January 7, 1954, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of 
the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8(c)). 

The facts thus admitted are that in July 1953, complainant 
sold to respondent a truckload of watermelons for $564.00; that 
watermelons which conformed to the terms of the contract were 
shipped by complainant in interstate commerce; that respondent 
accepted the watermelons upon arrival without complaint; and 
that respondent has not paid to complainant the agreed purchase 
price of $564.00 or any part thereof. 

Respondent’s failure to pay promptly to complainant the 
agreed purchase price for the watermelons is in violation of 
section 2 of the Act. Complainant should be awarded reparation 
in the amount of $564.00, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $564.00, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1958, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3829) 


FRANK KENWORTHY COMPANY v. LAROSA DISTRIBUTORS. PACA 
Docket No. 5780. Decided March 8, 1954. 


Rejection of Commodity without Reasonable Cause—F.O.B. 
Acceptance Final Kansas City—Defense of Breach of Con- 
tract Barred—Failure to Pay Purchase Price 


Where complainant alleged that it sold to respondent two carloads of fresh 
vegetables on terms “f.o.b. acceptance final Kansas City”, that respond- 
ent wrongfully rejected the shipment, and that complainant is entitled 
to an award of reparation in the amount of the purchase price, plus the 
unpaid freight charges, and respondent justified the rejection on the 
ground that the tomatoes were not salable merchandise due to disease 
and decay, and that complainant breached the implied warranty of fitness 
and merchantability of the produce, held, that having rejected the f.o.b. 
acceptance final shipments, respondent is barred from setting up the 
defense of the seller’s alleged breach of contract, and that complainant 
is entitled to recover the amount claimed by it. 


“Closed” or “Advise” Billing As Not Affecting 
Consummation of Sale 


Where respondent contended that the sale was never consummated because 
the complainant retained the right of possession of the carloads of toma- 
toes, held, that complainant’s “closed”? or “advise” billing under which 
the shipments were consigned to himself is a standard form of billing 
where the seller desires to retain a security interest in the shipment 
pending payment of the draft or other performance by the buyer, and 
therefore, respondent’s contention is erroneous. 


Measure of Damages Based on Rejection of Produce 


The measure of damages for an unlawful rejection of the produce is the 
contract price less any amount recovered in the resale of the tomatoes. 


Liability of Complainant for Freight Charges 


Under the deficit rule stated in South Coast Fruit and Vegetable Tariff 44-K, 
Item 670, complainant has no liability for transportation charges under 
shipment and, therefore, no award on account of freight charges may 
be made. 


Mr. Warren S. Earhart, of Kansas City, Missouri, for complainant. Mr. Paul 
E. Blackwell, of Rochford & Rochford, of Indianapolis, Indiana, for 
respondent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed April 7, 1952, wherein it is alleged 
that complainant sold respondent two carloads of fresh tomatoes 
for the total price of $2,177.50, on terms, ‘“‘f.o.b. acceptance final 
Kansas City’; that complainant drew drafts upon respondent 
with delivery orders attached for payment for the tomatoes, 
which drafts respondent failed and refused to pay; that respon- 
dent wrongfully rejected the carloads of tomatoes; and that 
complainant attempted to resell the tomatoes after the rejection, 
but was compelled to abandon the shipments to the carrier. Com- 
plainant makes claim for the purchase price of $2,177.50, plus 
the unpaid freight charges amounting to $1,075.70. 

A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
May 27, 1952. A copy of the report of investigation was served 
on complainant on May 26, 1952. 

Respondent’s answer was filed on July 7, 1952. Respondent 
contends that the tomatoes tendered on this contract were not 
as represented by complainant and by reason thereof the ship- 
ments were tentatively rejected, but that the rejection was re- 
scinded and complainant was instructed to sell the tomatoes for 
respondent’s account; that the tomatoes tendered by complain- 
ant were not salable merchandise due to disease and decay; and 
that complainant at all times retained the right of possession of 
the carloads of tomatoes and, therefore, the sale of the carloads 
to respondent was never consummated. 

An oral hearing was held at Indianapolis, Indiana, on May 14, 
19538, at which both parties were represented by counsel. The 
deposition of Frank L. Kenworthy was introduced in evidence 
on complainant’s behalf and John M. LaRosa testified for respon- 
dent. Briefs were submitted by both parties. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank L. Kenworthy, doing 
business as Frank Kenworthy Company, whose business address 
is 305 Produce Exchange Building, Kansas City, Missouri. 


2. Respondent is an individual, John M. LaRosa, doing busi- 
ness as LaRosa Distributors, whose address is 1279 West Udell 
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Street, Indianapolis, Indiana. At the time of the transaction 
involved in this proceeding, respondent was licensed under the 
Act. 


3. On or about November 7, 1951, in the course of interstate 
commerce, complainant sold respondent two carloads of fresh 
tomatoes, to wit, car PFE 71031 containing 650 lugs of 6x7 size 
tomatoes at $1.73 per lug, and car PFE 48070 containing 650 
lugs 7x7 size tomatoes at $1.60 per lug, or a total price of 
$2,177.50 for the two carloads, f.o.b. acceptance final. It was 
agreed that the shipments were to be stopped at Chicago, Illinois, 
for respondent’s inspection. At the time of sale complainant cor- 
rectly informed respondent concerning the results of Federal 
inspections of the two carloads at shipping point and complain- 
ant’s inspections at Kansas City. 


4. On or about November 7, 1951, at respondent’s request, 
complainant ordered the carrier to divert the two carloads of 
tomatoes to Chicago, Illinois, for inspection by respondent’s 
agent. Car PFE 71031 arrived at Chicago on or before Novem- 
ber 9, 1951, and car PFE 48070 arrived at Chicago on or before 
November 12, 1951. At respondent’s instructions the two car- 


loads were held at Chicago, Illinois, until November 16, 1951, 
at which time, at his request, they were diverted to Indianapolis, 
Indiana. 


5. On or about November 19, 1951, the two carloads of toma- 
toes arrived at Indianapolis, Indiana. On November 23, 1951, 
respondent caused a Federal inspection to be made of the ship- 
ments, the results of which were reported to complainant by 
telegram on November 24, 1951. A second Federal inspection 
was made on November 27, 1951. These inspections showed the 
tomatoes to be in a progressively unsound condition. 


6. On or about November 28, 1951, respondent notified com- 
plainant by telegram that both carloads of tomatoes were re- 
jected “ACCOUNT DISEASE SHOWING UP SPREADING 
FAST WASN’T APPARENT UPON ARRIVAL... .” On the 
same day after receipt of this telegram, complainant notified 
respondent by telegram that the rejection was not accepted, and 
that the shipments would be disposed of for respondent’s 
account. Complainant immediately diverted the shipments to Cin- 
cinnati for resale, where, after due efforts to dispose of them, 
they were ultimately abandoned to the carrier. 
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7. On or about November 29, 1951, respondent sent complain- 
ant the following telegram: 

“WE RESCINDING REJECTION PFE 71031 PFE 48070 

DISPOSE FOR OUR ACCOUNT DAMAGES DETER- 
MINED LATER... .” 


8. Respondent has not paid any part of the contract price 
for the two carloads of tomatoes. 


9. Formal complaint was filed on April 7, 1952, which was 
within nine months after the accrual of the alleged cause of 
action. 

CONCLUSIONS 


The two carloads of tomatoes involved in this proceeding were 
shipped from Stockton, California, car PFE 71031 on or about 
October 29, 1951, and car PFE 48070 on or about October 31, 
1951. Both carloads were Federally inspected at shipping point 
on or about the dates of shipment. Car PFE 71031 was certified 
to contain tomatoes of 87% U.S. No. 1 quality—no decay, and 
car PFE 48070 was certified to contain 88% U.S. No. 1 quality 


tomatoes—no decay. The tomatoes were again inspected at 
Chicago, Illinois, by a private inspection agency on November 9 
and 12, respectively, at which time less than 1% decay was 
found in the first carload and an average of 3% decay in the 
other. At respondent’s request, the shipments were held on track 
at Chicago until November 16, 1951, which was over a week 
after the first carload arrived. Respondent then ordered the car- 
loads forwarded to Indianapolis, where they arrived on Novem- 
ber 19. Respondent did not notify complainant regarding the 
shipments until November 24, on which date he sent a telegram 
advising complainant of the results of a Federal inspection made 
of the tomatoes the day before. No further notice was issued 
until November 28, on which date respondent advised complain- 
ant by telegram that the shipments were rejected on account of 
a fast spreading disease which was developing in the tomatoes. 
Immediately upon receipt of this notice of rejection, complain- 
ant resumed possession of the tomatoes and notified respondent 
they would be disposed of for respondent’s account. Accordingly, 
on November 28, complainant diverted the shipments to Cin- 
cinnati for resale. On November 29, respondent sought to rescind 
his rejection of the tomatoes and requested complainant to sell 
them for his account. Efforts to resell the tomatoes were unsuc- 
cessful and they were subsequently abandoned to the carrier. 





FRANK KENWORTHY CO. v. LAROSA DISTRS. 265 
Cite as 13 A.D. 261 


Respondent contends that the tomatoes were not salable mer- 
chandise due to disease and decay and, therefore, complainant 
breached the implied warranty of fitness and merchantability. 
In our opinion there is no merit to this contention. There is a 
failure of proof that the deterioration was caused by a latent 
defect, since it could have resulted from other causes. Both ship- 
ments were available to respondent no later than November 12, 
and from the evidence before us the tomatoes were then in good 
condition. But respondent allowed the tomatoes to remain in the 
cars until November 28, the date of rejection. It seems to us 
that holding the tomatoes in the railroad cars for this extended 
period could have caused or at least contributed to the deteriora- 
tion. But there is no need to discuss this point further, because 
our decision must rest on another ground. 


Respondent’s defense necessarily fails because of his rejection 
of the shipments on November 28. Having rejected these f.o.b. 
acceptance final shipments, respondent is barred from setting 
up the seller’s alleged breach of contract as a defense. L. Gillarde 
v. Joseph Martinelli & Co., Inc., 169 F 2d 60 (Cert. Dan. 335 
U. S. 885) ; 7 A.D. 595. Respondent’s belated attempt on Novem- 
ber 29 to rescind his rejection of the shipments was ineffectual 
because complainant had already changed his position by divert- 
ing the shipments to Cincinnati for resale. 


Respondent also contends that the sale was never consum- 
mated because the complainant retained the right of possession 
of the carloads of tomatoes at all times. We do not agree. Com- 
plainant placed a “closed” or “advise” billing on the two car- 
loads, whereunder the shipments were consigned to himself with 
instructions to the carrier to advise respondent when the goods 
arrived at destination. This is a standard form of billing where 
the seller desires to retain a security interest in the shipment 
pending payment of the draft or other performance by the buyer. 


It is concluded that respondent’s rejection of the two carloads 
of tomatoes was in violation of Section 2 of the Act. The measure 
of damages to which complainant is entitled is the contract price 
less any amount recovered in the resale of the tomatoes. Since 
the tomatoes were ultimately abandoned to the carrier, com- 
plainant is entitled to the full contract price, or $2,177.50 plus 
interest, and an award of reparation should be entered accord- 
ingly. Complainant has also claimed $1,075.70 for unpaid freight 
charges. However, it appears that the carrier realized $200 on 
the sale of the tomatoes in car WFEX 71031 and $127.50 from 
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the tomatoes in car PFE 48070 (Ex. 4, Report of Investigation). 
It further appears that under the deficit rule stated in South 
Coast Fruit and Vegetable Tariff 44-K, Item 670, complainant 
has no liability for transportation charges on the shipments. 
Accordingly, no award on account of freight charges may be 
made. The facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay complainant reparation in the amount of $2,177.50, with 
interest thereon at the rate of 5 percent per annum from Decem- 
ber 1, 1951, until paid. 

Copies of this order shall be served on the parties. 

The facts and circumstances as set forth herein shall be 
published. 


(No. 3830) 


RANDOLPH MARKETING COMPANY, INC. v. ASSOCIATED FRUIT DISs- 


TRIBUTORS, INC. PACA Docket No. 5948. Decided March 8, 1954. 


Liquidation of Pledge Prior to Institution of Suit—Failure 
to Remit Purchase Price Collected by Broker 


Where complainant alleged that respondent acted as broker in negotiating 
the sale by complainant of six carloads of oranges and that respondent 
collected the purchase price from the buyer but failed to remit the 
purchase price less brokerage to complainant, for which the latter claims 
an award of reparation, and respondent denied that it is indebted to 
complainant because sufficient security was turned over to complainant 
to liquidate all of this indebtedness, held, that a security volunteered by 
a person to secure the indebtedness of another need not be liquidated 
before the creditor can sue the debtor on the transaction and, therefore, 
complainant is entitled to an award of reparation in the amount owed 
by respondent to complainant. 


Moore and Riley, of Minneapolis, Minnesota, for complainant. Mr. G. V. 
Weikert, of Los Angeles, California, for respondent. Mr. John S. Griffin, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
The informal complaint was filed on August 21, 1951, and the 
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formal complaint was filed on November 28, 1952. It is alleged 
that on or about December 2, 1950, respondent acted as broker in 
negotiating the sale by complainant of six carloads of oranges and 
that respondent collected the purchase price from the buyer but 
failed to remit the purchase price less brokerage to complainant. 
An award of reparation in the amount of $8,023.42 is requested 
by complainant. 

A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant’s attorneys on February 13, 
1953. A copy of the complaint and a copy of the investigation 
report were served upon respondent on February 23, 1953. An 
answer was filed on March 16, 1953, in which respondent denies 
that it is indebted to complainant in the sum of $8,023.42, or in 
any other sum. Respondent alleges that sufficient security was 
turned over to complainant to liquidate all of this indebtedness. 

An oral hearing was held at Los Angeles, California, on August 
25, 1953. Complainant appeared through its assistant manager, 
E. G. Natzke. Respondent was represented by counsel. Mr. Natzke 
was the only witness testifying on behalf of complainant. Ray- 
mond M. Crane, the president of respondent corporation, testified 
on behalf of respondent. 


FINDINGS OF FACT 


1. Complainant, Randolph Marketing Company, Inc., is a cor- 
poration whose post office address is Porterville, California. 


2. Respondent, Associated Fruit Distributors, Inc., is a cor- 
poration whose address at the time of the transactions involved 
herein was 1315 East Seventh Street, Los Angeles, California. 
At that time respondent was licensed under the act. 


3. On or about December 2, 1950, complainant sold to the 
United States Government, through respondent as broker, six car- 
loads of oranges for the total purchase price of $15,650.80, deliv- 
ered San Francisco, California, for shipment in foreign commerce. 
Complainant authorized respondent to invoice and collect the 
purchase price. 


4. Pursuant to the contract of sale, complainant shipped six 
carloads of oranges from Porterville, California, to San Fran- 
cisco, California. The United States Government accepted the 
oranges and paid respondent the agreed purchase price. Respond- 
ent failed to remit to complainant the purchase price paid, less 
respondent’s brokerage, or a net sum of $13,153.75. 
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5. During 1951, Raymond M. Crane, president of respondent 
corporation, assigned to complainant two personal contracts as 
security for the $13,153.75 owed by respondent to complainant. 
One contract was for the picking and packing of oranges by Crane 
for Sentinel Butte Corporation. The other was a conditional sales 
contract dated December 20, 1950, for the sale of packing shed 
machinery, equipment, and supplies by Crane to Redlands Fruit 
Association, Inc., in the amount of $10,000. In August 1952, Crane 
advised complainant to sell the subject matter of the conditional 
sales contract and credit respondent for the net proceeds. Com- 
plainant sold as much thereof as it was possible to sell. 


6. From the picking and packing contract, the sale of machin- 
ery, equipment, and supplies, and from payments made by Crane 
on account, complainant has realized a net sum of $5,045. There 
is due and owing from respondent to complainant the sum of 
$8,108.75. 


7. Informal complaint was filed on August 21, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


At the oral hearing, the attorney for respondent stated cate- 
gorically that respondent did not dispute owing complainant the 
sum of $8,023.42, as charged in the complaint. It was his conten- 
tion, however, that the packing shed machinery, equipment, and 
supplies, if properly liquidated, would have been adequate to com- 
pensate complainant for the amount due from respondent and, 
therefore, no award could be made until the security had been 
completely liquidated. 

The evidence shows that the conditional sales contract assigned 
to complainant was the personal property of Raymond M. Crane 
and not the property of respondent corporation. The assignment 
was in the nature of a pledge to insure payment of the indebted- 
ness. There is no contention that the property was given in satis- 
faction of the indebtedness. No payments were made by Redlands 
Fruit Association, Inc., under the conditional sales contract to 
either complainant or Crane, and apparently it defaulted on the 
contract. In a letter dated August 25, 1952, Crane advised com- 
plainant to sell the machinery, equipment, and supplies and credit 
respondent with the proceeds realized. 

We are not aware of any rule of law which holds that security 
volunteered by a person to secure the indebtedness of another 
must be liquidated before the creditor can sue the debtor on the 
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transaction. It is well settled in California that security which is 
given as a pledge need not be liquidated prior to bringing an 
action on the indebtedness for which the security was given. 
Journigan v. Stenzel, 58 P. 2d 738, 14 CA 2d 484 (1936) ; Bank 
of America v. Schumacher, 45 P. 2d 239, 6 CA 2d 651 (1935) ; 
Bromberg v. Brower, 44 P. 2d 1063, 6 CA 2d 699 (1935). Fur- 
thermore, complainant’s assistant manager, E. G. Matzke, testified 
that complainant had sold all of the machinery, equipment, and 
supplies for which a market could be found. The fact that com- 
plainant was unable to sell the balance of the property, most of 
which was obsolete or worn out, should not be a bar to a repara- 
tion award against the respondent. 

Complainant’s statement of account received in evidence at the 
hearing shows that the amount owed to complainant by respond- 
ent on January 31, 1952, was $8,025.92. The subsequent items are 
charges and credits, beginning with August 24, 1952, and ending 
August 24, 1953, in connection with the sale of the machinery, 
equipment, and supplies. The gross proceeds from the sale were 
$2,036.93 and the expenses were $2,119.76, leaving a final balance 
of $8,108.75. Katzke testified that this was the amount owed by 
respondent to complainant. 


Respondent’s failure to pay to complainant the sum of $8,108.75 
is in violation of section 2 of the act. Reparation should be 
awarded complainant in that amount, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $8,108.75, with 
interest thereon at the rate of 5 percent per annum from January 
1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3831) 
PACA Docket No. 5851. Decided March 8, 1954. 
Stipulation by Parties to Pay Award of Reparation— 


Settlement of Claims 


Where the parties entered into written stipulation by which respondent 
agreed that an award is to be entered herein in favor of complainant to 
be paid by respondent in full and final settlement of any and all claims 
of complainant, in view of the stipulation, an order of an award of 
reparation in the sum agreed upon by the parties is hereby entered. 


. Henry T. Spiegel, of Manitowac, Wisconsin, for complainant. Golbus & 
Golbus, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, Pre- 
siding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER PURSUANT TO STIPULATION 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Formal complaint was filed on June 16, 1952, in which repara- 


tion is demanded in the sum of $10,090.31 alleged to be due from 
respondent on account of losses sustained in a joint account 
transaction in asparagus. Respondent’s answer was filed on 
October 20, 1952, in which all substantive allegations in the com- 
plaint are denied. A counter-complaint in the sum of $5,000.00 
in connection with the same transaction is asserted by respondent. 

Before oral hearing, the parties entered into a written stipu- 
lation dated February 10, 1954, the original of which has been 
filed in this proceeding. The stipulation provides, in pertinent 
part, as follows: 

“1. That an award is to be entered herein in favor of com- 
plainant to be paid by respondent, * * * * in the amount 
of $1,800.00, without interest. 

“2. That there is to be no publication of the facts and award 
involved in this complaint and counter-complaint. 

“3. That the said award of $1,800.00, to be paid by respon- 


dent, * * * * tocomplainant, * * * *, Receiver for 
* * * * ig to be in full and final settlement of any and all 


claims arising between the * * * * and * * * *,” 
In view of the above stipulation, the following order is hereby 
entered : 
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Within 30 days from the date hereof, respondent, * * * * 
' shall pay to complainant, as reparation, the sum of $1,800.00, 
without interest. 

Copies hereof shall be served upon the parties. 








(No. 3832) 


PATRICK FRUIT CORPORATION v. RICHARD C. STECK. PACA Docket 
No. 6175. Decided March 9, 1954. 








Failure to Pay Balance of Purchase Price of Oranges— 
Default 


Headnotes in 13 A.D. 249, applicable here. 


Patrick Fruit Corporation, of Sanford, Florida, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 









PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on December 5, 1952. A formal] com- 
plaint was filed on November 30, 1953. Complainant seeks an 
award of reparation in the amount of the unpaid balance of the 
purchase prices of four carloads of oranges sold and delivered to 
respondent in May 1952. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on January 25, 1954. A copy of the report of investigation 
was served upon complainant on January 27, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


























FINDINGS OF FACT 


1. Complainant, Patrick Fruit Corporation, is a corporation, 
whose address is P. O. Box 70, Sanford, Florida. 
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2. Respondent is an individual, Richard C. Steck, whose ad- 
dress is 610 Dartmouth Avenue, Orlando, Florida. At the time of 
the transaction complained of herein, respondent was not licensed 
under the Act, but was subject to license, and upon payment of 
accrued arrearage and the annual fee, was subsequently issued 
a license. 


3. On or about May 26, 1952, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent the 
following four carloads of U. S. No. 1 grade oranges, good run of 
sizes, on the terms indicated : 


Car Date Shipped Quantity Unit Price Total 


FGE 50631 May 28, 1952 525 boxes $2.75 f.o.b. $1,443.75 
FGE 36170 May 30, 1952 525 boxes 2.75 f.o.b. 1,443.75 
WFE 73167 May 31, 1952 525 boxes 2:75 f.oh., 

less 25¢ on 

250s and 

smaller 1,395.75 
FDE 9269 June 4, 1952 525 boxes 2.75 f.o.b. 

less 25c on 

250s and 288s __ 1,409.00 


$5,692.25 


4. Pursuant to instructions from respondent, four carloads of 
oranges meeting the specifications of the foregoing contract were 
shipped from Sanford, Florida, in interstate commerce, to the fol- 
lowing receivers: Cars FGE 50631 and WFE 73167 to Charles P. 
Sweeney Company, Inc., at Boston, Massachusetts; cars FGE 
36170 and FDE 9269 to Garguilo & Amendola, Inc., New York, 
New York. Upon arrival at the respective destinations, the above 
receivers accepted the shipments, sold them for respondent’s ac- 
count and paid net proceeds to respondent of $809.69 on car FGE 
36170, $976.95 on car FGE 50631, and $904.27 on car FDE 9269. 
Net proceeds of $965.48 on car WFE 73167 were paid directly 
to complainant. 


5. The total purchase price of the four carloads of oranges is 
$5,692.25. Respondent has paid $800.00 to complainant and com- 
plainant received proceeds of $965.48 from one of the receivers, 
leaving due and owing to complainant from respondent the sum 
of $3,926.77. 


6. Informal complaint was filed on December 5, 1952, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 
(7 CFR 47.8(c) ). 

The facts thus admitted are that in May 1952, complainant sold 
to respondent the oranges set forth in Finding of Fact No. 3 for 
the total amount of $5,692.25; that oranges which conformed to 
the terms of the contract of purchase and sale were shipped by 
complainant, in interstate commerce; that respondent accepted 
the oranges as set forth in Finding of Fact No. 4 without com- 
plaint, but failed to pay the full agreed purchase price. Only one 
payment of $800.00 was made to complainant by respondent and 
net proceeds of $965.48 were paid directly to complainant by the 
receiver of one carload, a total remittance of $1,765.48. Deducting 
this amount from the total purchase price of $5,692.25, leaves due 
and owing to complainant from respondent the sum of $3,926.77. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices for the four carloads of oranges is in 
violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $3,926.77, with interest, and the facts 
should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $3,926.77, with 
-interest thereon at the rate of 5 percent per annum from June 1, 


1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3833) 
JACK RENFRO v. BARKER AND JONES PRODUCE CO. AND/OR HULON 
BARKER. PACA Docket No. 6177. Decided March 9, 1954. 
Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 13 A.D. 251, applicable here. 


Mr. Jack Renfro, of Hereford, Texas, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1980, as amended (7 U.S.C. 499a et seq.). 


Informal complaint was filed on October 20, 1953. A formal com- | 


plaint was filed on January 4, 1954. Complainant seeks an award 
of reparation in the amount of the adjusted purchase price of 
four truckloads of potatoes sold and delivered to respondent 
Hulon Barker in July 1953. 


A copy of the report of investigation made by the Department 
Was served upon complainant on January 22, 1954. Copies of 
the report of investigation and copies of the formal complaint 
were served upon respondent Barker and Jones Produce Com- 
pany, and respondent Hulon Barker, on January 22, 1954. 

At the time of service of the formal complaint, respondents 
were notified in writing that answers to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file 
answers would constitute a waiver of oral hearing and an admis- 


sion of the facts alleged.in the complaint. Neither respondent 
has filed an answer. The issuance of an order is, therefore, 
authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Jack Renfro, whose address 
is Hereford, Texas. 


2. Respondent, Barker and Jones Produce Company, is a 
partnership composed of Hulon H. Barker and Chester C. Jones, 
whose address is 1217 Scott Street, Little Rock, Arkansas. At 
the time of the transactions involved herein, this respondent was 
licensed under the Act. 


3. Respondent, Hulon Barker, is an individual, whose address 
is 1217 Scott Street, Little Rock, Arkansas. At the time of the 
transactions involved herein, this respondent was not licensed 
under the Act, but admits doing business in his own name since 
July 1, 1953. He was, therefore, subject to license at the time of 
these transactions and subsequently applied for a license, tender- 
ing his check in the amount of $21.25 to cover the annual fee, 
plus $6.25 arrearage. 
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4. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent Hulon Barker four truckloads of 
potatoes on the dates and terms indicated: 


Date Quantity Product Unit Price Total 
7/11/58 839 sacks U.S. No. 2 $2.00 f.o.b. $ 678.00 
11 sacks U.S. No. 1 8.25 f.0.b. 35.75 

7/13/58 300 sacks U.S. No. 2 2.25 f.o.b. 675.00 
50 sacks U.S. No. 1 3.00 f.o0.b. 150.00 

7/13/58 350 sacks U.S. No. 2 2.25 f.o.b. 787.50 
7/15/53 800 sacks U.S. No. 2 2.25 f.o.b. 675.00 


$3,001.25 
5. Four lots of potatoes complying with the foregoing con- 
tracts of sale were shipped by truck from loading points in the 
State of Texas, in interstate commerce, to respondent Hulon 
Barker at Little Rock, Arkansas. Upon arrival at destination, 
this respondent accepted the four lots of potatoes in compliance 
with said contracts of sale. 
6. The total purchase price of the four lots of potatoes is 
$3001.25, voluntarily reduced by complainant to $2933.25, as a 
result of a conversation with Hulon Barker relative to small 


sizes in the first two lots. No part of the adjusted purchase price 
has been paid by respondent Hulon Barker to complainant. 

7. Formal complaint was filed on January 4, 1954, which is 
within 9 months after the causes of action accrued. — 


CONCLUSIONS 


The failure of respondents to file answers to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7CFR 47.8(c)). 

There is nothing in the file to show that Barker and Jones 
Produce Company had any connection with these transactions. 
The invoices show the produce was sold to Hulon Barker, and 
the informal complaint received by the Department on October 
20, 1953, states that, “Hulon Barker at Little Rock, Arkansas, 
purchased 5 loads of potatoes from us this year and paid for the 
first one and has not made payments on the other four.” The 
complaint against Barker and Jones Produce Company, there- 
fore, should be dismissed. While respondent Hulon Barker ad- 
mitted liability for the four shipments of potatoes and agreed 
to make monthly payments thereon, no such payments were ever 
made. 
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The failure of respondent Hulon Barker to pay promptly to 
complainant the adjusted purchase price of the four shipments 
of potatoes is in violation of section 2 of the Act. Complainant 
should be awarded reparation against him in the amount of 
$2933.25, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent Hulon 
Barker shall pay to complainant, as reparation, the sum of 
$2933.25 with interest thereon at the rate of 5 percent per annum 
from August 1, 1953, until paid. 

The complaint against respondent Barker and Jones Produce 
Company is dismissed. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3834) 


SANFORD PRODUCE COMPANY v. C-B BROKERAGE COMPANY. PACA 
Docket No. 5782. Decided March 9, 1954. 


Rejection of Commodity without Reasonable Cause—Failure 
to Pay Purchase Price—Evidence—Compliance with Con- 
tract Specifications 


Where respondent claimed reparation for the purchase price of a carload of 
cabbage sold and tendered for delivery by complainant to respondent, 
and the latter denied liability on the ground that the cabbage was under- 
size and frozen on arrival, and that, therefore, it rejected the produce, 
held, that the evidence shows the cabbage met the size specifications of 
the contract and that complainant is not responsible for the damage by 
freezing and, therefore, respondent’s rejection of the shipment was 
without reasonable cause, in violation of section 2 of the act, for which 
reparation should be awarded to complainant. 


Weight of Evidence Given to Federal Unrestricted 
Inspection—F.O.B. Sale 


Where a sale is made on an f.o.b. basis and the federal destination inspection 
is restricted, greater weight should be given to the federal unrestricted 
inspection issued at the point of shipment. 


Assumption of Risk in F.O.B. Sale 


Since the sale herein was made upon an f.o.b. basis, under the Regulations, 
respondent assumed all risk of damage and delay in transit not caused 
by the shipper, and since the record discloses that complainant was not 
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responsible for the damage by freezing, respondent’s defense that its 
rejection of the cabbage was lawful because the cabbage was frozen on 
arrival through no fault of respondent, is without merit. 


Mr. William C. Hutchison, Jr., of Sanford, Florida, for complainant. C-B 
Brokerage Company, of Minneapolis, Minnesota, respondent, pro se. Mrs. 
Ilene M, Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 4, 1952, complainant seeks to 
recover, as reparation, $1,485.83, which is alleged to be the 
amount of damages sustained by it as a result of respondent’s 
rejection, without reasonable cause, of a carload of cabbage sold 
and tendered for delivery by complainant to respondent. 


A copy of the formal complaint and a copy of the Department’s 
report of investigation were served by registered mail upon 
respondent on June 27, 1952. A copy of the report of investigation 
was likewise served upon complainant’s attorney on the same date. 

Respondent filed an answer to the formal complaint denying 
liability. Respondent alleges that its rejection of the cabbage in 
controversy was lawful for the reasons that the cabbage was 
undersize, and also that it was frozen on arrival through no fault 
of respondent. Respondent requested an oral hearing. 


On November 12, 1952, the deposition of Arthur L. Skinner, a 
partner of complainant company, was taken on written interroga- 
tories. On January 9, 1953, respondent withdrew its request for 
an oral hearing and requested that the proceeding be conducted 
in accordance with the shortened method of procedure. There- 
after, as provided by such procedure, complainant filed an open- 
ing statement of facts and incorporated as a part of the record 
the deposition of Arthur L. Skinner and the exhibits attached to 
the complaint. A copy of complainant’s opening statement was 
sent by registered mail, with return receipt requested, to respond- 
ent on August 25, 1953, but was returned to the Department 
unclaimed. On September 21, 1953, a copy of the opening state- 
ment was mailed to respondent by regular mail. No response was 
made thereto, and no further action was taken in the proceeding 
by respondent. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 18 A.D. 276 


FINDINGS OF FACT 


1. Complainant, Sanford Produce Company, is a partnership 
composed of Joseph L. Corley and Arthur L. Skinner, whose post 
office address is Sanford, Florida. 


2. Respondent, C-B Brokerage Company, is a corporation, 
whose post office address is 601 Lumber Exchange Building, 
Minneapolis, Minnesota. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


3. On or about January 17, 1952, in the course of interstate 
commerce, the parties entered into an oral contract whereby com- 
plainant sold to respondent 500 bags of cabbage, 80 percent U.S. 
No. 1, average 25 heads per bag, at an agreed price of $3.75 per 
bag, plus top-ice charges of $42.00, f.o.b. shipping point at San- 
ford, Florida, for shipment to respondent at Minneapolis, Min- 
nesota. Subsequently, the parties agreed to a reduction in the 
purchase price to $3.50 per bag, making a total agreed contract 
price of $1,792.00, f.0.b. 


4. On or about January 17, 1952, complainant shipped in car 
FGEX 51473 to respondent at Minneapolis, Minnesota, 500 bags 
of cabbage meeting contract requirements. 


5. Upon arrival at destination the cabbage shipped by com- 
plainant in car FGEX 51473 was rejected by respondent. Com- 
plainant immediately notified respondent that complainant refused 
to consent to the rejection, and that complainant would proceed 
to sell the cabbage for the account of whom concerned. Com- 
plainant made a prompt and proper resale of the cabbage and, after 
payment of freight and icing charges, received net proceeds on 
the shipment of $306.17. Complainant’s damages amount to the 
difference between the invoice price of $1,792.00 and $306.17, or 
$1,485.83. 


6. The cabbage in car FGEX 51473 was inspected at shipping 
point on January 16, 1952. The U.S. Department of Agriculture- 
State of Florida certificate evidencing this unrestricted inspection 
reads, in part, as follows: 

“Size: Ranges from 1 to 314, mostly 114 to 3 lbs. per head. 
Count ranges.from 23 to 26 averaging 25 heads per bag. 

“Quality and condition: Heads are soft or puffy to firm, 
mostly fairly firm; well to fairly well, mostly fairly well 
trimmed; and of a good green color. Grade defects range 
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from 9 to 28 with an approximate average of 20% consisting 
mostly of soft or puffy heads and mechanical damage. No 
decay. 

“Grade: Approximately 80% U.S. No. 1 Green Quality.” 


7. The certificate evidencing a restricted Federal inspection 
made of the cabbage in car FGEX 51473 at Minneapolis, Minne- 
sota, on January 24, 1952, reads, in part, as follows: 

“Size: Heads generally 1 to 314 pounds, mostly 1144 to 24% 
pounds, with 22 to 32, average 28 heads per sack. 


* * * * 


“Remarks: Inspection and certificate restricted to product in 
all layers between doors, 3 upper layers in remainder of 
CE sas 


8. Although requested to do so, respondent has failed and 
refused to pay complainant the damages sustained, $1,485.83, or 
any part thereof. 


9. Formal complaint was filed on April 4, 1952, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


There is no dispute as to the terms and conditions of the con- 
tract. The first question presented is whether the cabbage tendered 
by complainant met the size requirements of the contract. The 
agreement between the parties expressly provided that the cab- 
bage “average 25 heads per bag.” According to an unrestricted 
Federal-State of Florida inspection made at shipping point on 
January 16, 1952, the size of the heads ranged “from 1 to 314, 
mostly 114 to 3 Ibs. per head. Count ranges from 23 to 26, averag- 
ing 25 heads per bag.” 

Respondent seeks to justify its rejection upon the basis of a 
restricted Federal inspection made of the cabbage at Minneapolis, 
Minnesota, on January 24, 1952. A certificate evidencing this 
inspection shows the size of the heads as “generally 1 to 314 
pounds, mostly 114 to 214 pounds with 22 to 32, average 28 heads 
per sack.” This inspection was restricted to the product in all 
layers between the doors and the three upper layers in the 
remainder of the car. This was not an appeal inspection and did 
not reverse the shipping point inspection certification. 

As stated in California Fruit Exchange v. Joseph Rothenberg, 
7 A.D. 986, 990, “We have held in a number of cases that where a 
sale is made on an f.o0.b. basis and the [federal] destination in- 
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spection was restricted, greater weight should be given to the 
[federal] unrestricted inspection certificate issued at the point of 
shipment. Haines City Citrus Growers Assn. v. Thomas Gato Sons, 
Inc., 4 A.D. 49, 52.”” We conclude upon the evidence of record that 
the cabbage tendered herein for delivery by complainant to 
respondent met the size specifications of the contract. 


During the informal investigative stages of this proceeding, 
respondent, for the first time, raised the objection that the cab- 
bage tendered by complainant arrived frozen through no fault of 
the respondent. This is included as a defense in respondent’s 
answer. Complainant denied responsibility for freezing in transit, 
and pointed out that there was a rather severe market decline 
between the dates of purchase and arrival of the shipment, which 
decline continued after the car was placed at Minneapolis. With 
respect to freezing, the Federal inspection certificate issued at 
Minneapolis reads, in part, as follows: “Sacks adjacent doors, 
sidewalls or floor racks show stock next exposed portion of sacks 
frozen 4 to 6 wrapper or outer head leaves in top layer to 
approximately 8 inches in bottom layer and so located as to 
indicate freezing occurred in present position .. .” [italics added] 
Whereas we shall assume for the purposes of discussion that some 
of the cabbage was frozen at Minneapolis, and that respondent 
was not responsible for the freezing, still these facts are insuffi- 
cient to justify respondent’s rejection. The sale herein was made 
upon an f.o.b. basis. Under the Regulations, (CFR 46.24(i), 
respondent assumed all risk of damage and delay in transit not 
caused by the shipper. It appears from the record that com- 
plainant was not responsible for the damage by freezing. Accord- 
ingly, respondent’s second defense is without merit. 


Following rejection of the shipment by respondent, complainant 
immediately notified respondent that it would not consent to the 
rejection and that complainant would proceed to resell the cabbage 
for the account of whom concerned. It appears that complainant 
made a prompt and proper resale of the shipment, and that net 
proceeds of $306.17 were received in connection therewith. Com- 
plainant’s damages amount to the difference between this sum and 
the original contract price of $1,792.00, or $1,485.83. 

In conclusion, respondent’s rejection of the shipment of cabbage 
in controversy was without reasonable cause and in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,485.83, plus interest, and the facts should be 


published. 
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ORDER 


Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $1,485.83, plus interest thereon at the 
rate of 5 percent per annum from February 1, 1952, until paid. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 3835) 


C. W. LINGENFELTER v. Poor Boy FRuItT STAND. PACA Docket 
No. 6181. Decided March 10, 1954. 


Failure to Pay Purchase Price of Peaches and Peppers— 
Default 


Headnotes in 13 A.D. 251, applicable here. 


Mr. John H. Carter, Anna, Illinois, for complainant. Miss Lenore H. Lang- 
ford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 

Informal complaint was filed on December 30, 1952. A formal 
complaint was filed on August 17, 1953. Complainant seeks an 
award of reparation in the amount of the alleged balance of the 
adjusted purchase price of two lots of peaches and one lot of 
peppers sold and delivered to respondent in August 1952. 

A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on December 14, 1953. 
A copy of the report of investigation and a copy of the formal 
complaint were served upon respondent on February 4, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Respondent has not 
filed an answer. The issuance of an order is, therefore, author- 
ized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, C. W. Lingenfelter, whose 
address is Anna, Illinois. 

2. Respondent is an individual, Hoytt I. Reese, doing business 
as Poor Boy Fruit Stand, whose address was Route 1, Box 435, 
Beaumont, Texas, but now appears to be 4896 College Street, 
Extension Hiway 90, Beaumont, Texas. At the time of the 
transactions involved herein, respondent was not licensed under 
the Act, but was subject to license and subsequently paid the 
annual fee, plus arrearage covering the period in which the 
transactions occurred. 


8. In the course of interstate commerce, and by oral con- 
tracts, complainant sold to respondent two lots of peaches and 
one lot of peppers, on the dates and terms indicated: 


Date Quantity Unit Price Total 


8/21/52 450 Bu. Orchard Run Elbertas $1.85 $832.50 
Less adj. on 89 Bu. at .30 26.70 


$805.80 
8/23/52 266 Bu. U.S. No. 1 Elbertas 2.25 598.50 


130 Bu. Unclassified Elbertas 1.50 195.00 
5 Bu. Peppers 1.75 8.75 


$802.25 
TOTAL $1,608.05 

4. Peaches and peppers complying with the foregoing con- 
tracts of sale were shipped by truck from loading point in the 
State of Illinois, in interstate commerce, to respondent at Beau- 
mont, Texas. Upon arrival at destination, respondent accepted 
the shipments in compliance with said contracts of sale and made 
no complaint with respect thereto. 

5. The purchase price of the two lots of peaches and one lot 
of peppers is $1608.05, of which respondent has paid only $900, 
leaving due and owing to complainant the sum of $708.05. 

6. Informal complaint was filed on December 30, 1952, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c) ). 
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Failure of respondent to pay promptly to complainant the full 
agreed purchase price of the two lots of peaches and one lot of 
peppers is in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $708.05, with 
interest, and the facts should be published. 







ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $708.05, with 
interest thereon at the rate of 5 percent per annum from Sep- 
tember 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 










(No. 3836) 


NASH-DECAMP COMPANY v. S. ALBERTSON COMPANY, INc. PACA 
Docket No. 5837. Decided March 10, 1954. 







Rejection of Commodity without Reasonable Cause— 
Damages 






Where complainant claimed reparation in the amount representing the 
damages allegedly sustained by it as a result of respondent’s improper 
rejection of a carload of grapes, and respondent denied generally the 
material factual allegations of the complainant, held, that since 
respondent purchased the grapes after inspection and acceptance by its 
agent at shipping point, respondent’s subsequent rejection of the fruit 
at destination was without reasonable cause, in violation of section 2 
of the act and, therefore, complainant should be awarded reparation in 
the amount of the difference between the agreed purchase price and the 

net proceeds obtained upon resale of the grapes. 













Exclusion of Deposition As Evidence Sustained 





Where complainant’s attorney objected to the admission in evidence of a 
deposition on the ground that the questions were either leading or 
called for hearsay testimony or conclusions of the witness, and also 

because the witness had refused to answer all of the questions pro- 

pounded to him on cross-examination, held, that the presiding officer 
properly excluded the deposition because of the objections raised. 







Principal and Agent—Delegation by Agent of His Duties 
to Subagent 









Although the general rule is that in the absence of any authority, either 
express or implied, to employ a subagent, the trust committed to the 
agent is presumed to be exclusively personal and cannot be delegated 
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by him to another so as to affect the rights of the principal, this rule 
is not applicable here, since the evidence shows previous relationship 
between the parties as justification for complainant assuming, as would 
any person of ordinary prudence, that the agent was authorized to buy 
grapes for respondent as the latter’s agent. 


Principal and Agent—Binding Effect of Agent Acting 
within Apparent Authority 


The act of an agent within the apparent, but not within the actual, scope 
of his authority, is binding on the principal where loss would otherwise 
result to one who has in good faith relied on such apparent authority. 


Apparent Authority of Agent 


Apparent authority is that which, though not actually granted, the principal 
knowingly permits the agent to exercise, or which he holds the agent out 
as possessing. 


Evidence Failing to Show Cancellation of Contract 


The evidence of record fails to show a cancellation of the contract between 
the parties but rather shows that after respondent’s rejection of the car, 
the complainant had the car resold on the auction market for the sole 
purpose of fixing the amount of damages. 


. Neil Riley, of Moore and Riley, of Minneapolis, Minnesota, for com- 
plainant. Mr. Brooks Beck, of Hill, Barlow, Goodale & Wiswall, and 
Mr. Samuel Rice, both of Boston, Massachusetts, for respondent. Mr. 
James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended ‘(7 U.S.C. 499a et seq.). 
Informal complaint was received by the Department on June 26, 
1952. Formal complaint was filed September 15, 1952. Complain- 
ant seeks an award of reparation in the amount of $3,684.49, 
representing the damages allegedly sustained as a result of re- 
spondent’s improper rejection of a carload of grapes. 

Copies of the formal complaint and the Department’s report 
of investigation were served upon respondent by registered mail 
on September 26, 1952. On the same day, complainant’s attorney 
was served with a copy of the investigation report by registered 
mail. Copies of a supplemental report of investigation were 
served upon the parties by registered mail on November 24, 1952. 

Respondent filed an answer on October 8, 1952, denying gen- 
erally the material factual allegations of the complaint. Re- 
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spondent alleges that after arrival and inspection of the car of 
grapes, the parties by mutual agreement effected a cancellation 
of the provisional sale and thereafter, acting upon complainant’s 
instructions, respondent reconsigned the grapes to complainant’s 
agent for sale at auction on the Boston market. 

A hearing was held at Boston, Massachusetts, on May 22, 
1953, at which both parties were represented by counsel. Harold 
Brick testified on complainant’s behalf, and Murray A. Albert- 
son and George Caraganis testified on respondent’s behalf. The 
depositions of L. A. Carmichael and C. C. Hartman were offered 
and accepted in evidence on behalf of complainant. The deposi- 
tion of Alvin Goldberg was offered in evidence on behalf of 
respondent, but complainant’s objection to the receipt in evidence 
of this witness’ deposition in its entirety was sustained by the 
presiding officer. The deposition of Emory Stewart was offered in 
evidence on behalf of complainant, but respondent’s objection to 
the receipt in evidence of this witness’ deposition in its entirety 
was sustained by the presiding officer. Both sides filed briefs. 


FINDINGS OF FACT 


1. Complainant, Nash-DeCamp Company, is a corporation 
whose address is 129 East Center Street, Visalia, California. 


2. Respondent, S. Albertson Company, Inc., is a corporation 
whose address is 18 North Market Street, Boston, Massachusetts. 
At the time of the transaction involved herein, respondent was 
licensed under the Act. 


3. On or about June 20, 1952, in the course of interstate com- 
merce, complainant sold to respondent 810 lugs of Thompson 
Seedless grapes, Pep brand, at an agreed price of $7.00 per lug, 
f.o.b. Yuma, Arizona, plus a precooling charge of $31.50, or a 
total of $5,701.50. 


4. L. A. Carmichael, complainant’s sales manager, and C. C. 
Hartman of the Hartman Brokerage Company, Dinuba, Cali- 
fornia, acted for the parties in negotiating the contract of pur- 
chase and sale. Hartman inspected and accepted the grapes for 
respondent while they were in a reefer car, precooling, at Yuma, 
Arizona, and prior to their being loaded into car REX 1266. 


5. Car REX 1266 was shipped from Yuma, Arizona, on June 
20, 1952; and arrived at destination in Boston, Massachusetts, on 
June 25, 1952, after being diverted from Chicago, Illinois, by 
respondent. 
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6. Upon arrival at Boston, Massachusetts, and after personal 
inspection made by respondent’s Murray Albertson during the 
morning hours of June 25, 1952, respondent rejected the car- 
load of grapes to complainant. On the same day, complainant 
notified respondent by telegram that it refused to accept re- 
spondent’s rejection and it would resell the shipment for the 
account of whom concerned. 


7. On June 26, 1952, complainant’s agent, C. H. Robinson, 
Inc., arranged for resale of the grapes in car REX 1266. On the 
same day, the grapes were sold at auction on the Boston market 
by H. Harris & Co., Inc., for net proceeds of $2,055.01, which 
amount less brokerage and inspection fees was remitted to 
complainant. 


8. During the 1951 season, C. C. Hartman, acting as respon- 
dent’s agent, inspected, purchased and accepted approximately 
14 carloads of grapes for respondent from complainant. 


9. There is now due and owing from respondent to complain- 
ant the difference between the agreed purchase price, $5,701.50, 
and the net proceeds remitted to complainant, $2,017.01, or 
$3,684.49, no part of which has been paid. 


10. Formal complaint in this proceeding was filed on Septem- 
ber 15, 1952, which was within nine months after the cause of 
action accrued. 


CONCLUSIONS 


Respondent contends in its brief that the presiding officer 
erred in excluding the entire deposition of Alvin Goldberg. At 
the oral hearing complainant’s attorney objected to the admission 
in evidence of this deposition because the questions were either 
leading or called for hearsay testimony or conclusions of the 
witness, and also because the witness had refused to answer all 
of the questions propounded to him on cross-examination. It was 
on the latter basis that the deposition was excluded and we are 
unable to say that this ruling was wrong. But even if it were, 
most of the deposition would have to be excluded because of the 
other objections. The remaining admissible portion of the depo- 
sition would have no effect on the outcome of this proceeding 
for reasons which will appear hereinafter. 


Complainant alleged in the formal complaint that on or about 
June 20, 1952, it sold to respondent one carload (810 lugs) of 
grapes at the agreed price of $7.00 per lug f.o.b. Yuma, Arizona, 
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or a total price of $5,701.50, including $31.50 for precooling; 
that the contract was negotiated by C. C. Hartman of Hartman 
Brokerage Company; and that Hartman inspected and accepted 
the grapes on behalf of respondent. Respondent denied these 
allegations. 


The principal question concerns the authority of Hartman to 
act for respondent in the purchase of the carload of grapes. 
Hartman’s testimony was as follows: 


“On or about May 23, 1952, Alvin Goldberg of West Coast 
Brokers asked me to secure a car of Thompson Seedless 
Grapes for Albertson, the car to be inspected and accepted 
by me, subject to Goldberg’s approval of the price on the 
date the grapes were available for shipment from the Yuma 
District. I accordingly immediately placed an order with 
Nash-DeCamp on those terms. During the next month I 
went over to Yuma two or three times, looking at the grapes 
on the vines, and on the first day of packing was present 
to inspect them. When I inspected the grapes to be loaded 
into REX 1266 they were in a leased car being precooled 
before being loaded into the express car. The bunches were 
mostly large, many medium, a few small; the berries were 
mostly medium, a few large, few small. I detected no decay 
or waterberries. I checked the prices that were being offered 
for these cars, found them to be selling for $7.00 a lug 
f.o.b. plus precooling, and advised Goldberg of the results 
of my inspection and the market price. He told me the car 
was to be billed to Albertson at Chicago. I gave the billing 
and icing instructions to Nash-DeCamp and on receipt of 
the car number and details on REX 1266 shipped June 20, 
1952, telephoned the additional information to Goldberg at 
Indio. He accepted said details.” 


Murray Albertson, respondent’s general manager and treas- 
urer, testified that Alvin Goldberg was buying broker for respon- 
dent and had purchased approximately 2000 cars for respondent 
during the past three to six years; and that Hartman was only 
a “finder” of cars of produce. Albertson testified further that 
during May 1952 he advised Goldberg to keep him posted about 
grapes being shipped from California; that on or about June 19, 
1952, Goldberg said he had located a car of seedless grapes in 
Yuma, Arizona; that he told Goldberg respondent would only 
purchase grapes from Yuma on the basis of inspection and 
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acceptance on arrival at Boston; and that Goldberg later advised 
him the carload of grapes had been purchased on that basis. 
Respondent contends that Hartman was without authority to 
act so as to bind respondent, and that Goldberg had no right to 
delegate his duties to Hartman in the absence of authorization 
by respondent. The general rule is that in the absence of any 
authority, either express or implied, to employ a subagent, the 
trust committed to the agent is presumed to be exclusively per- 
sonal and cannot be delegated by him to another so as to affect 
the rights of the principal. Comer Produce Co. v. M. Lapidus & 
Sons, 5 A.D. 822. This general rule is not applicable here. 
Rather, we believe the evidence establishes that respondent 
clothed Hartman with apparent authority to act as its agent. 
As stated in R. F. Fleischer & Co. v. Ernest E. Fadler Co., et al., 
6 A.D. 357, 362: “The act of an agent within the apparent, but 
not within the actual, scope of his authority, is binding on the 
principal where loss would otherwise result to one who has in 
good faith relied on such apparent authority. Apparent authority 
is that which, though not actually granted, the principal know- 
ingly permits the agent to exercise, or which he holds the agent 
out as possessing. It is the acts and conduct of the principal, and 
not those of the agent, that must be relied upon to show the 
agency. Litchfield v. Green, 43 Ariz. 509, 33 F. (2d) 290 (1934).” 


Complainant’s sales manager, L. A. Carmichael, testified that 
during the year preceding the sale of the car in dispute, com- 
plainant sold to respondent, through the broker, Hartman, 14 
cars of grapes. Complainant’s invoices on these 14 cars were 
mailed to respondent and each invoice showed the broker as 
Hartman. Hartman testified that in 1951 he purchased, inspected 
and accepted 14 cars of grapes from complainant for respondent. 
While he was unable to furnish the exact number of cars in 
which Goldberg was involved, Hartman did testify (Interroga- 
tory No. 13): “My best recollection is two or three were pur- 
chased at the request of Goldberg and the balance was pur- 
chased for Albertson direct.” We accept this evidence of previous 
relationship between the parties as justification for complainant 
assuming, as would any person of ordinary prudence, that Hart- 
man was authorized to buy grapes for respondent, as respon- 
dent’s agent. 

Albertson’s testimony that the contract called for inspection 
and acceptance upon arrival at Boston, and that Hartman was 
not authorized to accept the car on behalf of respondent is not 
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sufficient evidence to show that Hartman lacked apparent author- 
ity to bind respondent in this case. Hartman had acted in a 






























be published. 


to similar capacity in prior transactions without objection by 
to respondent, and regardless of what instructions respondent may 
on have given with respect to this particular sale, no showing has 
1y been made that any limitation on the authority of Hartman to 
he act was ever communicated to complainant. 
r- Respondent has also contended that the parties agreed to a 
ct cancellation of the contract after arrival of the car of grapes 
& in Boston, and that respondent, acting upon complainant’s 
e. instructions, reconsigned the car of grapes to complainant’s 
at agent, C. H. Robinson, Inc., for sale at auction on the Boston 
market for complainant’s account. The evidence fails to support 
re respondent’s contention in this respect and shows only that, 
it after respondent’s rejection of the car, complainant had the car 
le resold on the Boston auction market for the sole purpose of fixing 
n the amount of damages, and at no time did complainant indicate 
y that respondent was being released from liability. The evidence 
it further shows that complainant made prompt and proper dispo- 
t sition of the grapes on the Boston auction market. 
: Having purchased the grapes after inspection and acceptance 
: by its agent at shipping point, respondent’s subsequent rejection 
at destination was without reasonable cause and was in viola- 
t tion of section 2 of the Act. It is concluded that complainant 
, should be awarded reparation for the difference between the 
t agreed purchase price and the net proceeds obtained upon resale 
, of the grapes, or $3,684.49, with interest, and the facts should 
; 







ORDER 






Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, $3,684.49, with interest 
thereon at the rate of five per cent per annum from July 1, 1952, 
until paid. 

The facts and circumstances as set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 
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(No. 3837) 


THE BALTIMORE FRUIT & PRODUCE ASSN. v. F. E. ENSINGER. 
PACA Docket No. 6180. Decided March 11, 1954. 


Failure to Pay Purchase Price of Fruit and Vegetables— 
Default 


Headnotes in 13 A.D. 251, applicable here. 


The Baltimore Fruit & Produce Association, of Baltimore, Maryland, com- 
plainant, pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant is the assignee of three produce distributors, and 
seeks to recover $1,033.25 from respondent for respondent’s 
alleged failure to pay for fruit and vegetables delivered by the 
assignors to the respondent in August, September and October 
1952. 

Informal complaint was filed on May 29, 1953. A formal com- 
plaint was filed on December 14, 1953. A copy of the report of 
investigation made by the Department was served upon com- 
plainant on January 6, 1954. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on the same date. 

At the time of service of the complaint, respondent was notified 
in writing that failure to file an answer to the complaint within 
20 days after such service would, in accordance with section 
47.8(c) of the rules of practice, constitute a waiver of oral hear- 
ing and would be deemed to be an admission of the allegations of 
the complaint. No answer to the complaint was filed by respond- 
ent. The issuance of an order is, therefore, authorized without 
further proceedings. 

FINDINGS OF FACT 

1. Complainant, Baltimore Fruit and Produce Association, is 
a corporation,. whose address is 12 E. Pratt Street, Baltimore 2, 
Maryland. 

2. Respondent is an individual, F. E. Ensinger, whose address 
is 1020 Monada Street, Harrisburg, Pennsylvania. At the time of 
the transactions involved herein, respondent was licensed under 
the Act. 
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8. In the course of interstate commerce and by oral contracts, 
sales of fresh fruit and vegetables were made to respondents, 
f.o.b. Baltimore, Maryland, as follows: 


Sold By Date of Sale Item Amt. Sale Total 


Zimmerman Bros. Aug. 28,1952 10 cratescarrots $ 55.00 
25 crates lettuce 168.75 
15 hampers peas 52.50 


L. Holloway & Bros, Aug.28,1952 16 cr.Brusselspr. 20.00 
10 bu. egg plant 12.50 

4 bu. swt. potatoes 12.00 

10 bu. peppers 15.00 

10 bu. swt. potatoes 45.00 

15 bu.limabeanss 60.00 


Sept. 4, 1952 21 bu. swt. potatoes 42.00 
9 bu. swt. potatoes 18.00 

15 bu. swt. potatoes 60.00 

10 bu. lima beans 40.00 


Sept. 11,1952 30 bu.swt. potatoes 45.00 
10 bu. swt. potatoes 30.00 

5 bu. egg plant 8.25 

5 bu. peppers 8.25 

10 bu. lima beans 30.00 


W.H. Harvey &Son = Sept. 11, 1952 bas. crabapples 
paid on account 


L. Holloway & Bros. Sept. 25,1952 15 bu. swt. potatoes 
31 bu. swt. potatoes 
15 cr. cauliflower 


Oct. 2, 1952 10 bu. swt. potatoes 
5 bu. peppers 
10 bu. swt. potatoes 
15 cr. cauliflower 
10 bu. swt. potatoes 
10 bu. lima beans 


$ 141.25 


$1,005.25 
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4. The said fruit and vegetables were sold and delivered to 
respondent by the respective assignors, were accepted by the 
respondent, and were transported by him in interstate commerce 
from Baltimore, Maryland, to respondent’s place of business at 
Harrisburg, Pennsylvania. 

5. Invoices were sent by the respective assignors to the re- 
spondent in the regular course of business. 

6. The respondent has failed and refused to pay the said 
amounts demanded by the said assignors, or any part thereof. 

7. The claims of Zimmerman Bros., L. Holloway & Bros., and 
W. H. Harvey & Son against respondent, in connection with these 
sales have been assigned in writing to complainant. 

8. Informal complaint was filed on May 29, 1953, which was 
within 9 months after the causes of action herein accrued. 


CONCLUSIONS 
Respondent’s failure to file an answer to the complaint consti- 
tuted a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice 


(7 CFR 47.8(c) ). 
Assignors of the complainant entered into oral contracts with 


the respondent for the sale to respondent of fresh fruit and vege- 
tables at sales prices totalling $1,005.25. The commodities were 
delivered to and accepted by the respondent, all in the course of 
interstate commerce. Demands were made upon the respondent 
for payment, but he has failed and refused to pay the amounts due, 
or any part thereof. The sellers’ claims have been assigned to the 
complainant and remain unpaid. It is concluded that the respond- 
ent’s failure to pay the amounts claimed was, and is, a violation 
of section 2 of the Act. 

Reparation should be awarded to complainant in the amount of 
$1,005.25, plus interest, and the facts should be published. The 
claim of $28.00 for chestnuts sold by L. Holloway & Bros. to 
respondent should be denied, since chestnuts are not perishable 
agricultural commodities within the meaning of the Act. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,005.25, with 
interest thereon at the rate of 5 per cent per annum from October 
1, 1952, until paid. 
The facts and circumstances as set forth herein shall be 


published. 
Copies hereof shall be served upon the parties. 
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to (No. 3838) 
the 
rce Sw Lipsig & COMPANY v. QUALITY POTATO COMPANY. PACA 
at Docket No. 5826. Decided March 17, 1954. 
re- Dismissal of Petition for Reconsideration— 
Amendment to Previous Order 
uid Where complainant in its petition for reconsideration complained that, con- 


trary to a recital of procedure contained in the Preliminary Statement 
of the order of July 31, 1953, (12 A.D. 931), complainant did file an 
opening statement of fact since he requested that his brief and complaint 
be considered as an opening statement of fact; that respondent’s answer- 
ing statement of fact was not verified by a person having actual knowl- 
edge of the facts; and that respondent rejected the cars of potatoes 
after their arrival in Chicago and not immediately after receipt of 
complainant’s invoice, held, that the petition for reconsideration should 
be dismissed for failure to show error in the previous order, and the 
order should be amended to read that “Complainant’s opening state- 
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ts ment of facts consists of the complaint and exhibits attached thereto, 
2@ and a brief”. 
Verification of Answering Statement of Facts— 
h . . 
Evidenciary Value 
De 
‘e In the absence of filing of an opening statement of facts, or where state- 
ments are not properly sworn to, as in the instant case, only the evidence 
yf ; ; ; 
contained in a properly sworn complaint and answer, and the matters 
it contained in the investigation report are considered in reaching the 
>» decision, which was done in this case. 
: Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. 
n Decision by Thomas J. Flavin, Judicial Officer 
f ORDER AMENDING ORDER OF JULY 31, 1953, AND 
. DISMISSING PETITION FOR RECONSIDERATION 
) In this reparation proceeding under the Perishable Agricul- 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order dismissing the complaint was issued on July 31, 1953. 
On August 10, 1953, and within the time prescribed by the rules 
of practice, complainant filed a petition for reconsideration. 

In its petition complainant contends: (1) that, contrary to a 
recital of procedure contained in our Preliminary Statement, com- 
plainant did file an opening statement of fact in that he requested 
that his brief and complaint be considered as an opening state- 
ment of fact; (2) that respondent’s answering statement of fact 
did not comply with the requirements of the rules of practice in 
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that it was verified by respondent’s attorney and not by a person 
having actual knowledge of the facts and, therefore, the respond- 
ent did not have any answering statement of fact before the 
Secretary; and (3) that respondent rejected the cars of potatoes 
after their arrival in Chicago and not immediately after receipt 
of complainant’s invoice. 


With respect to the first allegation of error, complainant’s brief 
and complaint, together with exhibits, were, pursuant to com- 
plainant’s request, accepted as complainant’s Opening Statement. 
The brief filed was signed by complainant’s representative and 
was not sworn to, although containing evidentiary matter of such 
a nature that it was obvious that it was not of the representative’s 
own knowledge. A motion to strike the unverified statements of 
fact contained in the brief was filed by respondent. The Presiding 
Officer denied the motion, ruling that such statements “would be 
a proper subject for inclusion in an opening statement to be 
signed and sworn to by persons having knowledge of the facts. 
However, since the statements have been included in a brief, they 
will be considered as argument only, and will have no evidentiary 
value.” A copy of the ruling was served upon complainant’s repre- 
sentative and, after being put on notice that such facts could not 
be considered as evidence in the form presented, he filed no supple- 
mental statement under oath. We think that our statement to 
which complainant takes exception is not projudicial error. How- 
ever, our order of July 31, 1953, is hereby amended as follows: 
There is deleted the third sentence, paragraph four of the Pre- 
liminary Statement, reading: “Complainant did not file an open- 
ing statement of fact but filed a brief.” In lieu of the deleted 
sentence there is hereby substituted: “Complainant’s opening 
statement of facts consists of the complaint and exhibits attached 
thereto, and a brief.” 


As to the second allegation of error, respondent filed an answer- 
ing statement of fact and brief sworn to by respondent’s repre- 
sentative. This submission contains averments of fact upon infor- 
mation and belief, most of which are repetitions of allegations 
contained in the sworn answer of respondent. No unusual circum- 
stances are set forth as to why the person having actual knowl- 
edge of the facts did not verify such statement as required by the 
rules of practice. The averments of fact contained therein and not 
otherwise properly verified, therefore, have no evidentiary value. 


Under the rules of practice the filing of an opening statement 
of facts or an answering statement of facts is permissive. In the 
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absence of such statements, or where statements are not prop- 
erly sworn to, as in the instant case, we consider only the 
evidence contained in a properly sworn complaint and answer, 
and the matters contained in the investigation report, in reaching 
our decision. That was done in this case. In our decision we spe- 
cifically referred only to those matters contained in the sworn 
complaint and sworn answer. Only the evidence contained in the 
investigation report and that under proper verification was con- 
sidered in arriving at our conclusions. 


Lastly, complainant contends that the respondent’s rejections 
based on information, or lack of information, contained in com- 
plainant’s invoices were made after the arrival at destination of 
the cars in question. The record does not disclose the time of 
arrival of the cars or the date of the mailing or receipt of the 
invoices. The record does show that, by telephone on June 26, 
respondent rejected the cars because they were tramp cars; and 
respondent’s confirming telegram of June 27 refers to the invoices. 
Further notice of rejection for the reason that the potatoes did 
not meet contract requirements was made by respondent after 
official inspection on June 27. We find no projudicial error in our 


findings or conclusions with respect to complainant’s allegations 
in this regard. 

It is concluded that the admendment above, the decision of July 
31, 1953, is supported by the evidence of record and by applicable 
principles of law. Accordingly, the petition for reconsideration is 
hereby dismissed without prior service thereof upon respondent. 

Copies hereof shall be served upon the parties. 


(No. 3839) 


CECIL BARBER v. JOE MORELLO & Sons. PACA Docket No. 6182. 
Decided March 22, 1954. 
Failure to Pay Purchase Price of Tomatoes—Default 
Headnotes in 13 A.D. 251, applicable here. 


Cecil Barber, of Okeechobee, Florida, complainant, pro se. Miss Lenore H. 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on July 6, 1953. A formal complaint 
was filed on December 18, 1953. Complainant seeks an award of 
reparation in the amount of the unpaid balance of the purchase 
price of one truckload of tomatoes sold and delivered to respond- 
ent in April 1953. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent on January 27, 1954. A copy of the report of investigation was 
served upon complainant on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Cecil Barber, whose address 
is P. O. Box 567, Peters, Florida. 

2. Respondent is an individual, Joseph Morello, trading as Joe 
Morello & Sons, whose address is 361 Washington Street, New 
York, New York. At the time of the transaction complained of 
herein, respondent was licensed under the Act. 

3. On or about April 11, 1953, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent one 
truckload of No. 2 tomatoes in nail crates, at prices f.o.b. Okeecho- 
bee, Florida, as shown below: 

Crates Size Unit Price Amount 


112 6x7 $3.68 $ 412.16 
27 127 2.25 60.75 
185 6x7 3.68 680.80 
27 TxT 2.25 60.75 
85 6x7 3.68 312.80 
14 7x7 2.25 31.50 


450 TOTAL $1,558.76 


4. On or about April 11, 1953, tomatoes conforming to the 
terms of the contract were shipped by motor truck from Okeecho- 
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bee, Florida, in interstate commerce, to respondent at New York, 
New York. Upon arrival at destination, respondent accepted the 
tomatoes in compliance with said contract of sale, and made no 
complaint with respect thereto. 


5. The purchase price of the tomatoes is $1,558.76, of which 
respondent has paid only $500, leaving due and owing complainant 
the sum of $1,058.76. 


6. A formal complaint was filed on December 18, 1953, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that in April 1953, complainant 
sold to respondent the tomatoes set forth in Finding of Fact No. 3, 
for the total amount of $1,558.76; that tomatoes which conformed 
to the terms of the contract of purchase and sale were shipped by 
complainant, in interstate commerce; that respondent accepted 
the tomatoes as set forth in Finding of Fact No. 4, without com- 
plaint, but failed to pay the full agreed purchase price. Only one 
payment of $500 was made to complainant by respondent and 
there remains due and owing by respondent to complainant the 
sum of $1,058.76. 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the tomatoes is in violation of section 2 
of the Act. Complainant should be awarded reparation in the 
amount of $1,058.76, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,058.76, with 
interest thereon at the rate of 5 percent per annum from May 1, 
19538, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3840) 


LEO YOUNG, INC. v. PICO PRODUCE COMPANY. PACA Docket No. 
6176. Decided March 22, 1954. 


Failure to Pay Purchase Price of Potatoes—Default 
Headnotes in 13 A.D. 251, applicable here. 


Leo Young, Inc., of Boston, Massachusetts, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed September 8, 1953. The formal 
complaint was filed on December 7, 1953. Complainant seeks an 
award of reparation in the amount of the agreed purchase 
price of a lot of potatoes sold and delivered to respondent in 
August 1953. 

A copy of the report of investigation made by the Department 
was served upon complainant on January 22, 1954. A copy of 
the report of investigation and a copy of the formal complaint 
were served upon respondent on January 23, 1954. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint. Respondent has not filed an answer. The issuance 
of an order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a corporation, Leo Young, Inc., whose 
address is 33-34 Boston & Maine Produce Market, Boston, Massa- 
chusetts. 

2. Respondent is an individual, Joseph F. Moscatiello, doing 
business as Pico Produce Company, whose address is 71-75 
Willow Street, Rutland, Vermont. At the time of the transaction 
involved herein, respondent was licensed under the Act. 

3. On or about August 10, 1953, in the course of interstate 
commerce, complainant sold to respondent 30 100-pound bags of 
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California potatoes showing wet spots, at $2.50 per cwt. “as is”, 
f.o.b. Boston, Massachusetts, for a total price of $75.00. 


4, The potatoes referred to in Finding of Fact No. 3 were 
purchased for respondent by Eastern Fruit Company, a broker 
of Boston, Massachusetts. 


5. Potatoes meeting the specifications of the foregoing con- 
tract were delivered by complainant to respondent’s truck at 
Boston, Massachusetts, and were subsequently transported in 
interstate commerce to respondent’s place of business in Rutland, 
Vermont. 


6. Upon arrival of the potatoes at Rutland, Vermont, respon- 
dent refused to remit to complainant the agreed purchase price, 
but tendered to complainant a City of Rutland Memorandum of 
Health Inspection, issued by the City Health Officer and dated 
August 11, 1953, stating that he had made inspection of “30 
bags of U. S. No. 1 potatoes from Leo Young, Inc., Boston— 
These potatoes were rotten and were ordered destroyed.” 


7. The total agreed purchase price of the 30 bags of potatoes 
is $75.00, no part of which has been paid by respondent to 


complainant. 


8. Formal complaint was filed December 7, 1953, which was 
within 9 months from the time the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


The report of investigation indicates that the parties are in 
disagreement as to the facts and it appears that respondent may 
have had some basis for defense of this claim. However, since 
respondent failed to file an answer and is deemed to have admit- 
ted the facts alleged by complainant, we have no alternative 
but to award reparation against respondent for the amount 
claimed. 

Respondent’s failure to pay complainant the purchase price 
of the potatoes is in violation of section 2 of the Act. Complain- 
ant should be awarded reparation in the amount of $75.00, with 
interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $75.00, with inter- 
est thereon at the rate of 5 percent per annum from September 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3841) 


JOSEPH Souza v. INLAND FRUIT AND PRoDUCE Co. PACA Docket § 
No. 6186. Decided March 22, 1954. 


Failure to Pay Balance of Purchase Price of Sweet 
Potatoes—Default 


Headnotes in 13 A.D. 249, applicable here. 


Mr. Joseph Souza, of Spokane, Washington, complainant, pro se. Miss Lenore 
H, Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- | 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). | 
Informal complaint was filed on May 16, 1952. A formal complaint | 
was filed on December 23, 1953. Complainant seeks an award of 
reparation in the amount of the unpaid balance of the purchase 
price of two lots of sweet potatoes sold and delivered to respond- 
ent in October 1951. 

A copy of the report of investigation made by the Department [ 
was served upon complainant on January 18, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the Rules of Practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is an individual, Joseph Souza, whose address 
is P. O. Box 61, Atwater, California. 


2. Respondent, Inland Fruit and Produce Company, is a cor- 
poration, whose address is P. O. Box 741, Spokane, Washington. 
At the time of the transactions involved herein, respondent was 
licensed under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent two lots of sweet potatoes on the 
date and terms indicated: 

Date Quantity Unit Price Total 


10/17/51 100 Baskets Sweet, #1 $4.00 f.0.b. $ 400.00 
75 Baskets Sweet, Near Grade 3.50 f.o.b. 262.50 
50 Baskets Red Yam, #1 4,00 f.o.b. 200.00 
25 Baskets Red Yam, Near Grade 3.50 f.o.b. 87.50 


10/31/51 75 Baskets Red Yam, #1 4.00 f.o.b. 300.00 
50 Baskets Sweet, #1 4.00 f.o.b. 200.00 

25 Baskets Sweet, Near Grade 3.50 f.o.b. 87.50 

TOTAL $1,537.50 


4. Two lots of sweet potatoes meeting the specifications of the 


foregoing contracts of purchase and sale were shipped by truck 
from loading point in the State of California, in interstate com- 
merce, to respondent at Spokane, Washington. Upon arrival, re- 
spondent accepted the two lots of sweet potatoes in compliance 
with said contracts, and made no complaint with respect thereto. 


5. The total purchase price of the two lots of sweet potatoes 
is $1,587.50, of which only $1,237.50 has been paid, leaving due 
and owing by respondent to complainant the sum of $300.00. 


6. Informal complaint was filed on May 16, 1952, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the Rules of Practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly to complainant the full 
agreed purchase prices of the two lots of sweet potatoes is in 
violation of section 2 of the Act. Complainant should be awarded 
reparation in the amount of $300.00, with interest, and the facts 
should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $300.00, with 
interest thereon at the rate of 5 percent per annum from Novem- 
ber 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3842) 


WESTERN PRODUCE COMPANY, INc. v. AOKI BROTHERS PRODUCE 
CoMPANY, INC. PACA Docket No. 6188. Decided March 22, 
1954. 

Failure to Pay Purchase Price of Potatoes—Default 


Headnotes in 13 A.D. 251, applicable here. 


Western Produce Co., Inc., of Torrington, Wyoming, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C 499a et seq.). 
Informal complaint was filed August 20, 1953. A formal com- 
plaint was filed on January 8, 1954. Complainant seeks an award 
of reparation in the amount of the unpaid portion of the agreed 
purchase price for a truckload of potatoes sold and delivered to 
respondent in March 1958. 

A copy of the report of investigation made by the Department 
Was served upon complainant on February 8, 1954. A copy of the 
report of investigation and a copy of the formal complaint were 
served upon respondent February 16, 1954. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in the 
complaint. Respondent has not filed an answer. The issuance of 
an order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 


1. Complainant is a corporation, Western Produce Company, 
Inc., whose address is P. O. Box 683, Torrington, Wyoming. 

2. Respondent is a corporation, Aoki Brothers Produce Com- 
pany, Inc., whose address is 462 South First Street, Salt Lake 
City, Utah. Respondent was licensed under the Act at the time 
of the transaction involved herein. 

3. On or about March 24, 1953, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of potatoes on an f.o.b. basis as follows: 


150 sacks U.S. No. 1 Reds at $2.40 $360.00 
140 sacks U.S. No. 2 Reds at 1.50 210.00 


TOTAL $570.00 


4. On March 28, 1953, complainant delivered to respondent’s 
truck at complainant’s warehouse at Torrington and Lingle, 
Wyoming, potatoes meeting the specifications of the foregoing 
contract. Subsequent to delivery and acceptance by respondent, 
the potatoes were transported by truck in interstate commerce 
from loading points in Wyoming to respondent’s place of busi- 


ness in Salt Lake City, Utah. 

5. The total agreed purchase price of the load of potatoes is 
$570.00. Subsequent to the transaction in question, respondent 
transported a load of potatoes to Los Angeles, California, for 
complainant. Freight charges on this lot totaling $453.20 were 
credited by complainant against the invoice price of the load of 
potatoes sold to respondent, leaving a balance due and owing to 
complainant from respondent of $116.80, no part of which has 
been paid. 

6. Informal complaint was received on August 20, 1953, 
which was within 9 months from the time the cause of action 
accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the full 
agreed purchase price for the truckload of potatoes is a violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $116.80, with interest, and the facts should 


be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $116.80, with 
interest thereon at the rate of 5 percent per annum from April 
1, 1953, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3843) 


In re VINCENT J. SQUILLANTE, INC. PACA Docket No. 6008. De- 
cided March 24, 1954. 


Revocation of Licenses—Flagrant Violations of Act— 
Failure to Make Prompt Payment for Fruit 


Where complainant alleged that respondent violated section 2 of the act by 
failing or refusing to pay for certain shipments of fruit which were 
either purchased by respondent, or were received by respondent on con- 
signment on joint account, held, that failure to make prompt payment 
constitutes a violation of the act, regardless of the financial ability to 
pay, and that respondent’s repeated failures to pay constitute a flagrant 
violation of the act, for which his license should be revoked. 


. John E. Donahue, for Agricultural Marketing Service. Vincent J. 
Squillante, Inc., of New York, New York, respondent, pro se. Mr. G. 
Osmond Hyde, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq), 
hereinafter referred to as the “act’’, instituted by the complaint 
of the Regulatory Division, Fruit and Vegetable Branch, Produc- 
tion and Marketing Administration (now known as the Regu- 
latory Branch, Fruit and Vegetable Division, Agricultural Mar- 
keting Service), United States Department of Agriculture, filed 
on June 18, 1953. 

The complaint alleges that the respondent violated section 2 
of the act by failing or refusing to pay for certain shipments of 
fruit which were either purchased by respondent, or were received 
by respondent on consignment or joint account. 

The respondent filed an answer on July 22, 1953, signed by 
Frank V. Squillante, Vice-President, admitting all the transac- 





tions 
also, t 
an or: 
was a 


| respet 


In 
paym 
ceedil 
contr‘ 


An 
ber 2, 
assert 
he si 
presic 
count, 
sentec 
resig? 
Nor v 
board 
comp! 
Solici 
ent w 
Paul 
Franl 
ing, | 
with : 
of fac 
lante. 
respo: 
recor 
file ex 


4. 
whos 
office} 
treasi 
lante, 
on C0! 
modit 









VINCENT J. SQUILLANTE, INC. 305 


Cite as 138 A.D. 304 








' tions alleged in the complaint with the exception of those that are, 
also, the subject of pending reparation proceedings, and requested 
an oral hearing. During the progress of the hearing the complaint 
was amended by deleting therefrom the specific allegations with 
respect to which reparation proceedings were then pending. 

In its answer respondent stated its failure to remit or make 
payment with respect to the transactions involved in this pro- 
ceeding was due to market conditions and other factors beyond its 
control, and not with intent to violate the act. 


An oral hearing was held in New York, New York, on Novem- 
ber 2, 1953. During the course of the hearing Frank V. Squillante 
asserted that after he received service of the complaint and before 
he signed the answer as vice-president, he resigned as vice- 
president of the respondent corporation, by informing the ac- 
countant that he was leaving. No affirmative evidence was pre- 
sented showing that Frank V. Squillante formally submitted his 
resignation to the corporate body that elected him vice-president. 
Nor was a showing made that his resignation was accepted by the 
board of directors of the respondent corporation. At the hearing 
complainant was represented by John E. Donahue, Office of the 
Solicitor, United States Department of Agriculture, and respond- 
ent was represented by Frank V. Squillante, its vice-president. 
Paul C. Koenigsberg testified on behalf of the complainant and 
Frank V. Squillante testified for the respondent. After the hear- 
ing, proposed findings of fact, conclusions, and order, together 
with a brief, were filed by the complainant, and proposed findings 
of fact were filed in behalf of the respondent by Frank V. Squil- 
lante. The hearing examiner issued a report proposing that the 
respondent be found to have violated the act as changed and 
recommending that its license be revoked. The respondent did not 
file exceptions to the report. 


































FINDINGS OF FACT 






1. Respondent Vincent J. Squillante, Inc., is a corporation 
whose address is 204 Franklin Street, New York, New York. The 
officers of respondent are Vincent J. Squillante, president and 
treasurer; Frank V. Squillante, vice-president ; and Emil J. Squil- 
lante, secretary. Respondent buys and sells, and receives and sells 
on consignment and on joint account, perishable agricultural com- 
modities in interstate commerce. 
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2. License No. 138316 was issued to respondent under provi- 
sions of the act on March 4, 1952. This license was renewed on the 
first anniversary date (March 4, 1953). 

3. In the following instances respondent received shipments 
of fruit on consignment in interstate commerce which respondent 
sold for and on behalf of the consignors and has failed or refused 
to pay to the consignors the net proceeds realized therefrom: 

(a) On or about October 13, 1952, in car SFRD 4624, from 
Lucerne, California, 910 lugs of grapes consigned by M. D. 
Hopper, with respect to which respondent realized for the 
consignor, after deducting all charges and expenses, net pro- 
ceeds of $1,003.74, no part of which has been paid. 

(b) On or about June 18, 1952, in car FGEX 56337, from 
Winter Garden, Florida, 286 Bruce boxes of grapefruit con- 
signed by Roper Growers Cooperative, with respect to which 
respondent realized for the consignor, after deducting all 
charges and expenses, net proceeds of $400.84, no part of 
which has been paid. 

(c) On or about June 20, 1952, in car FGEX 57597, from 
Winter Garden, Florida, 306 Bruce boxes of grapefruit con- 
signed by Roper Growers Cooperative, with respect to which 
respondent realized for the consignor, after deducting all 
charges and expenses, net proceeds of $798.83, no part of 
which has been paid. 

(d) On or about February 10, 1953, in car FGE 39375, from 
Orlando, Florida, 26 boxes of oranges consigned by S. J. 
Sligh & Co., with respect to which respondent realized for 
the consignor, after deducting all charges and expenses, net 
proceeds of $56.77, no part of which has been paid. 


4. Under a joint account arrangement with S. J. Sligh & Co., 
Orlando, Florida, which provided for an equal division of the 
profits and losses, respondent received and sold in interstate com- 
merce shipments of oranges, as follows: 

(a) On or about February 10, 1953, in car FGE 39375, from 
Orlando, Florida, 1,007 boxes of oranges that cost $1,838.30, 
f.o.b. shipping point. The lot was sold by respondent for the 
gross sum of $2,290.10, which, after payment of freight 
charges and other expenses relating to the transaction, re- 
sulted in a deficit of $163.11. The cost of these oranges f.o.b. 
the shipping point, less one-half of the deficit, left a net sum 
of $1,756.94 due the consignor under the joint account ar- 
rangement, no part of which has been paid. 
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(b) On or about February 12, 1953, in car FGE 38843, from 
Orlando, Florida, 1,044 boxes of oranges that cost $1,886.55, 
f.o.b. shipping point. The lot was sold by respondent for the 
gross sum of $2,408.70, which, after payment of freight 
charges and other expenses relating to the transactions, re- 
sulted in a deficit of $136.06. The cost of these oranges f.o.b. 
the shipping point, less one-half of the deficit, left a net sum 
of $1,818.52 due the consignor under the joint account ar- 
rangement, no part of which has been paid. 


5. In the course of interstate commerce respondent purchased 
from Patrick Fruit Corporation, Sanford, Florida, the following 
shipments of fruit which respondent accepted but for which it has 
failed or refused to pay the agreed purchase price: 

(a) On or about May 29, 1952, in car BREX 74261 from the 
State of Florida, 525 Bruce boxes of oranges at the agreed 
purchase price of $2.75 per box, f.o.b. shipping point, the 
total agreed purchase price amounting to $1,443.75, no part 
of which has been paid. 

(b) On or about May 30, 1952, in car WFE 65646 from the 
State of Florida, 525 Bruce boxes of oranges at the agreed 
purchase price of $2.75 per box, f.o.b. shipping point, the 
total agreed purchase price amounting to $1,443.75, no part 
of which has been paid. 

(c) On or about May 31, 1952, in car FGE 59576, from the 
State of Florida, 356 boxes of oranges at the agreed purchase 
price of $2.75 per box, f.o.b. shipping point, and 169 boxes of 
oranges at the agreed purchase price of $2.50 per box, f.o.b. 
shipping point, the total agreed purchase price amounting to 
$1,401.50, no part of which has been paid. 

(d) On or about June 5, 1952, in car WFE 67111, from the 
State of Florida, 525 Bruce boxes of oranges at the agreed 
purchase price of $2.50 per box, f.o.b. shipping point, the 
total agreed purchase price amounting to $1,312.50, no part 
of which has been paid. 


6. In the course of interstate commerce respondent purchased 
from David Freeman & Co., Inc., Fresno, California, the follow- 
ing shipments of fruit which respondent accepted but for which 
it has failed or refused to pay-the agreed purchase price: 

(a) On or about August 28, 1952, in car ART 26101, from 
Delano, California, 437 lugs of grapes at the agreed purchase 
price of $2.00 per lug, f.o.b. shipping point, 200 lugs of grapes 
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at the agreed purchase price of $2.25 per lug, f.o.b. shipping 
point, and 190 lugs of grapes at the agreed purchase price 
of $1.65 per lug, f.o.b. shipping point, the total agreed pur- 
chase price, which includes a precooling charge of $31.50, 
amounting to $1,669.00, no part of which has been paid. 


(b) On or about August 29, 1953, in car PFE 48380, from 
Delano, California, 925 lugs of grapes at the agreed purchase 
price of $1.65 per lug, f.o.b. shipping point, the total agreed 
purchase price, which includes a precooling charge of $31.50, 
amounting to $1,557.75, no part of which has been paid. 


7. In the course of interstate commerce, respondent purchased 
from Fresno Grape Exchange, Fresno, California, the following 
shipments of fruit which respondent accepted but for which it has 
failed or refused to pay the agreed purchase price: 

(a) On or about October 10, 1952, in car SFRD 4608, from 
Parlier, California, 810 lugs of grapes weighing 32,975 
pounds, at the agreed purchase price of $72.50 per ton, f.o.b. 
shipping point, the total agreed purchase price, which in- 
cludes a precooling charge of $15, amounting to $1,210.34, no 
part of which has been paid. 

(b) On October 10, 1952, in car SFRD 9896, from Parlier, 
California, 810 lugs of grapes weighing 33,421 pounds at the 
agreed purchase price of $72.50 per ton, f.o.b. shipping point, 
the total agreed purchase price, which includes a precooling 
charge of $15, amounting to $1,226.51, no part of which has 
been paid. 

(c) On or about October 11, 1952, in car SFRD 32171, from 
Parlier, California, 810 lugs of grapes weighing 32,894 
pounds at the agreed purchase price of $72.50 per ton, f.o.b. 
shipping point, the total agreed: purchase price, which in- 
cludes a precooling charge of $15, amounting to $1,207.41, 
no part of which has been paid. 

(d) On or about October 16, 1952, in car SFRD 13211, from 
Parlier, California, 810 lugs of grapes weighing 32,805 
pounds, at the agreed purchase price of $72.50 per ton, f.o.b. 
shipping point, the total agreed purchase price, which in- 
cludes a precooling charge of $15, amounting to $1,208.18, 
no part of which has been paid. 

(e) On or about October 17, 1952, in car SFRD 34257, from 
Parlier, California, 810 lugs of grapes weighing 32,918 
pounds, at the agreed purchase price of $72.50 per ton, f.o.b. 





8. 


VINCENT J. SQUILLANTE, INC. 309 
Cite as 13 A.D. 304 


shipping point, the total agreed purchase price, which in- 
cludes a precooling charge of $15, amounting to $1,208.28, 
no part of which has been paid. 


In the course of interstate commerce, respondent purchased 


from T. J. Klasven, Parlier, California, the following shipments 
of fruit which respondent accepted but for which it has failed or 
refused to pay the agreed purchase price: 


9. 


(a) On or about October 3, 1952, in car PFE 97176, from 
Uva, California, 910 lugs of grapes weighing 32,760 pounds 
at the agreed purchase price of $55 per ton, f.o.b. shipping 
point, the total agreed purchase price amounting to $900.90, 
no part of which has been paid. 


(b) On or about October 9, 1952, in car PFE 60897, from 
Uva, California, 910 lugs of grapes weighing 32,760 pounds, 
at the agreed purchase price of $55 per ton, f.o.b. shipping 
point, the total agreed purchase price amounting to $900.90, 
no part of which has been paid. 

(c) On or about October 10, 1952, in car PFE 6494, from 
Uva, California, 910 lugs of grapes weighing 32,760 pounds, 
at the agreed purchase price of $55 per ton, f.o.b. shipping 
point, the total agreed purchase price amounting to $900.90, 


no part of which has been paid. 


In the course of interstate commerce, respondent purchased 


from W. F. Austin & Sons Trust, Umatilla, Florida, the following 
shipments of fruit which respondent accepted but for which it 
has failed or refused to pay the agreed purchase price: 


(a) On or about January 15, 1953, in car WFEX 67826, 
from the State of Florida, 525 boxes of oranges at the agreed 
purchase price of $2.65 per box f.o.b. shipping point, the 
total agreed purchase price amounting to $1,391.25, no part 
of which has been paid. 

(b) On or about January 16, 1953, in car MDT 41546, from 
the State of Florida, 525 boxes of oranges at the agreed 
purchase price of $2.65 per box, f.o.b. shipping point, the 
total agreed purchase price amounting to $1,391.25, no part 
of which has been paid. 

(c) On or about January 19, 1953, in car WFEX 65928, from 
the State of Florida, 525 boxes of oranges at the agreed pur- 
chase price of $2.65 per box, f.o.b. shipping point, the total 
agreed purchase price amounting to $1,391.25, no part of 
which has been paid. 
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(d) On or about January 19, 1953, in car FGEX 33022, from 
the State of Florida, 525 boxes of oranges at the agreed pur- 
chase price of $2.65 per box f.o.b. shipping point, the total 
agreed purchase price amounting to $1,391.25, no part of 
which has been paid. 


10. In the course of interstate commerce, respondent pur- 
chased from Nelson & Company, Oviedo, Florida, the following 
shipments of fruit which respondent accepted but for which it 
failed or refused to pay the agreed purchase price: 

(a) On or about January 28, 1953, in car WFEX 73140, 
from the State of Florida, 525 boxes of oranges at the 
agreed purchase price of $2.75 per box, f.o.b. shipping point, 
the total agreed purchase price amounting to $1,443.75, no 
part of which has been paid. 

(b) On or about January 29, 1953, in car WFEX 69239, 
from the State of Florida, 525 boxes of oranges at the 
agreed purchase price of $2.75 per box, f.o.b. shipping point, 
the total agreed purchase price amounting to $1,443.75, no 
part of which has been paid. 

(c) On or about January 30, 1953, in car SFRD 11824, 
from the State of Florida, 525 boxes of oranges at the 
agreed purchase price of $2.75 per box, f.o.b. shipping point, 
the total agreed purchase price amounting to $1,443.75, no 
part of which has been paid. 


11. In the course of interstate commerce, respondent pur- 
chased from Square Deal Fruit Company, Winter Park, Florida, 
the following shipments of fruit which respondent accepted but 
for which it failed or refused to pay the agreed purchase price: 

(a) On or about February 13, 1953, in car FGEX 34859, 
from Winter Park, Florida, 357 boxes of oranges and 330 
boxes of tangerines at the agreed total purchase price of 
$1,522.05, f.o.b. shipping point, no part of which has been 
paid. 

(b) On or about March 14, 1953, in car FGE 32290, from 
Winter Park, Florida, 455 boxes of Valencia oranges and 
141 boxes of Temple oranges at the agreed total purchase 
price of $1,511.25, f.o.b. ones point, no part of which has 
been paid. 


12. On or about February ‘ 1953, in the course of interstate 
commerce, respondent purchased and accepted from Milan Pack- 
ing House, Leesburg, Florida, 525 boxes of oranges at the agreed 
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purchase price of $1,517.50, f.o.b. shipping point, that were 
shipped from Leesburg, Florida, in car FGEX 57407. No part of 
the agreed purchase price has been paid. 


18. In the course of interstate commerce, respondent pur- 
chased from Alexander & Baird Company, Inc., DeLand, Florida, 
the following shipments of fruit which respondent accepted but 
for which it failed or refused to pay the agreed purchase price: 

(a) On or about February 24, 1953, in car FGEX 59453, 
from Pierson, Florida, 525 boxes of oranges at the agreed 
purchase price of $1,442.50, f.o.b. shipping point, no part of 
which has been paid. 

(b) On or about February 25, 1953, in car FGEX 33676, 
from Pierson, Florida, 525 boxes of oranges at the agreed 
purchase price of $1,427.25, f.o.b. shipping point, no part 
of which has been paid. 

(c) On or about February 28, 1953, in car FGEX 57459, 
from Pierson, Florida, 525 boxes of oranges at the agreed 
purchase price of $1,419.25, f.o.b. shipping point, no part 
of which has been paid. 

‘((d) On or about February 28, 1953, in car FGEX 56101, 
from Pierson, Florida, 525 boxes of oranges at the agreed 
purchase price of $1,428.50, f.o.b. shipping point, no part 
of which has been paid. 

(e) On or about March 3, 1953, in car FGEX 55452, from 
Pierson, Florida, 525 boxes of oranges at the agreed pur- 
chase price of $2.75 per box, f.o.b. shipping point, the total 
agreed purchase price amounting to $1,443.75, no part of 
which has been paid. 

(f) On or about March 5, 1953, in car FHIX 988, from 
Pierson, Florida, 525 boxes of oranges at the agreed pur- 
chase price of $1,441.25, f.o.b. shipping point, no part of 
which has been paid. 


14. On or about March 12, 1953, in the course of interstate 
commerce, respondent purchased and accepted from Florida 
Orange Packers, Weirsdale, Florida, 525 boxes of oranges at the 
agreed purchase price of $2.90 per box, f.o.b. shipping point, the 
total agreed purchase price amounting to $1,522.50, that were 
shipped from Weirsdale, Florida, in car WFEX 49650. No part of 
the agreed purchase price has been paid. 
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15. In the course of interstate commerce, respondent pur- 
chased from Herman J. Heidrich & Sons, Orlando, Florida, the 
following shipments of fruit which respondent accepted but for 
which it failed or refused to pay the agreed purchase price: 

(a) On or about March 8, 1953, in car SFRD 11926, from 
the State of Florida, 525 boxes of oranges at the agreed pur- 
chase price of $3.00 per box, f.o.b. shipping point, the total 
agreed purchase price amounting to $1,575, no part of which 
has been paid. 

(b) On or about March 5, 1958, in car ART 22250, from 
the State of Florida, 525 boxes of oranges at the agreed 
purchase price of $3 per box, f.o.b. shipping point, the total 
agreed purchase price amounting to $1,575, no part of which 
has been paid. 

(c) On or about March 6, 1953, in car WFEX 49607, from 
the State of Florida, 525 boxes of oranges at the agreed 
purchase price of $3 per box, f.o.b. shipping point, the total 
agreed purchase price amounting to $1,575, no part of which 
has been paid. 

(d) On or about March 15, 1953, in car ART 28271, from 
the State of Florida, 525 boxes of oranges at the agreed 
purchase price of $3 per box, f.o.b. shipping point, the total 
agreed purchase price amounting to $1,575, no part of which 
has been paid. 


16. On or about March 6, 1953, in the course of interstate 
commerce, respondent purchased and accepted from Florida 
Fruit Growers, Inc., Davenport, Florida, 565 boxes of oranges 
at the agreed purchase price of $1,601.30, f.o.b. shipping point, 
that were shipped from Davenport, Florida, in car FGEX 33106. 
No part of the agreed purchase price has been paid. 


17. On or about March 13, 1953, in the course of interstate 
commerce, the respondent purchased and accepted from Turner 
Fruit Company, Ocala, Florida, 525 boxes of oranges at the 
agreed purchase price of $2.90 per box, f.o.b. shipping point, 
the total agreed purchase price amounting to $1,522.50, that 
were shipped from Futch, Florida, in car ART 31908. No part 
of the agreed purchase price has been paid. 


18. On or about June 10, 1952, in the course of interstate 
commerce, the respondent purchased and accepted from Roper 
Growers Cooperative, Winter Garden, Florida, 508 boxes of 
oranges and 10 boxes of grapefruit at the agreed purchase price 
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of $981.40, f.o.b. shipping point, that were shipped from the 
State of Florida in car FGEX 59097. The respondent paid 
$270.19 on this account but it has failed and refused to pay the 
balance due, which amounts to $711.21. 


19. In the course of interstate commerce, respondent pur- 
chased and accepted from Roper Growers Cooperative, Winter 
Garden, Florida, the several lots of fruit set forth in the table 
below. The shipments were all made from points within the 
State of Florida in the cars or in the trucks identified in the 
table, on the dates shown therein, and at the agreed purchase 
price set forth in the table. No part of the agreed purchase price 
has been paid with respect to any of the fruit included in these 
several shipments. 


Agreed 
Date of Car No. or Total Boxes Price per Total 
Shipment Truck No. and Kind Box Agreed Price 

June 18, 1952 WFEX 72209 525 Oranges $1.35 $ 708.75 
June 18, 1952 BREX 174608 525 Oranges 1.35 708.75 
June 18, 1952 FGEX 56337 257 Oranges 1.35 346.95 
June 25, 1952 ART 31747 525 Oranges 1.35 708.75 
June 25, 1952 ART 22635 #525 Oranges 1.35 708.75 
June 26, 1952 MDT 3305 525 Oranges 1.35 708.75 
June 26, 1952 FHIX 40482 525 Oranges 1.35 709.75 
June 27,1952 PFE 96861 162 Oranges 1.35 
June 27, 1952 PFE 60054 363 Grapefruit 2.00 944.70 
Dec. 2, 1952 Truck-Fla. 525 Grapefruit 2.00 1,050.00 

7G/L-344 836 Oranges 1.35 453.60 
Dec. 38, 1952 FGEX 385702 525 Oranges 1.35 708.75 
Dec. 38,1952 FGEX 55178 525 Oranges 1.35 708.75 
Dec. 4, 1952 FGEX 38015 525 Oranges 1.35 708.75 
Dec. 5, 1952 FGEX 50696 525 Oranges 1.35 708.75 
Dec. 18, 1952 FGEX 55208 525 Oranges 1.35 708.75 
Dec. 18, 1952 FGEX 87752 525 Oranges 1.35 708.75 
Dec. 19, 1952 FGEX 10967 525 Oranges 1.35 708.75 
Dec. 20, 1952 FGEX 38082 529 Oranges 1.35 714.15 
Dec. 28, 1952 WFEX 66746 525 Oranges 1.35 708.75 
Dec. 23, 1952 WFEX 67128 525 Oranges 1.35 708.75 
Jan. 8, 1953 FGEX 56429 6525 Oranges 1.35 708.75 
Mar. 19, 1958 WFEX 68058 525 Grapefruit 2.25 1,181.25 
Mar. 19, 1958 SFRD 31501 525 Grapefruit 2.10 1,102.50 


20. On or about January 2, 1953, in the course of interstate 
commerce, respondent purchased and accepted from Roper 
Growers Cooperative, Winter Garden, Florida, 400 boxes of 
oranges at the agreed purchase price of $1.35 per box, f.o.b. 
shipping point that were shipped from the State of Florida in 
a truck bearing Florida license plate No. 7/GL-2850. Trucking 
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charges relating to this shipment, amounting to $453.20, were 
advanced by the seller. The agreed purchase price of the oranges 
plus the trucking charges advanced by the seller amount to a 
total of $993.20, no part of which has been paid. 

21. On or about January 2, 1953, in the course of interstate 
commerce, respondent purchased and accepted from Roper 
Growers Cooperative, Winter Garden, Florida, 350 boxes of 
oranges at the agreed purchase price of $1.35 per box, f.o.b. 
shipping point, that were shipped from the State of Florida in 
a truck bearing New Jersey license plate No. X/T-7411. Truck- 
ing charges relating to this shipment, amounting to $396.55, 
were advanced by the seller. The agreed purchase price of the 
oranges plus the trucking charges advanced by the seller amount 
to a total of $869.05, no part of which has been paid. 


22. All the shipments of fruit mentioned in the foregoing 
findings moved in interstate commerce either from points within 
the State of Florida to points outside the State of Florida, or 
from points within the State of California to points outside the 
State of California. 


23. By a letter dated April 27, 1953, respondent was notified 
by the Regulatory Division, Fruit and Vegetable Branch, Pro- 
duction and Marketing Administration (now known as the Regu- 
latory Branch, Fruit and Vegetable Division, Agricultural Mar- 
keting Service), United States Department of Agriculture, of 
the violations alleged, in order to afford respondent an opportu- 
nity to demonstrate or achieve compliance with the act. In 
respondent’s reply, dated May 6, 1953, the transactions recited 
in these findings are not denied and respondent attributes its 
inability to pay for the produce to losses incurred on resale of 
the commodities resulting from market conditions and other cir- 
cumstances beyond its control. 


CONCLUSIONS 


Section 2 of the act requires prompt payment with respect to 
the transactions set forth in the findings of fact herein. Failure 
to make such prompt payment violates this requirement, regard- 
less of financial ability to pay. In re Cohen, 3 A.D. 1013 (1944). 


In this instance the financial difficulties of the respondent cor- 
poration do not condone these violations of the act. Respondent’s. 
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repeated failures to pay constitute a flagrant violation of the act 
requiring revocation of its license in the public interest. Such 
revocation should be ordered, and the facts should be published. 


In re Tulare, 6 A.D. 553 (1947) 

In re E & L Produce Company, 8 A.D. 1039 (1949) 

In re Bailey Produce Company, Inc., 8 A.D., 1403 (1949) 

In re United Produce Co., 10 A.D. 33 (1951) 

In re Eastern Produce Distributors, Inc., 11 A.D. 217:(1952) 
In re West Frankfort Produce Co., 11 A.D. 681 (1952) 

In re Southern Transportation Co., 12 A.D. 743 (1953) 


ORDER 


Effective 10 days after this date, the respondent’s license is 
revoked and the facts as set forth herein shall be published. 


(No. 3844) 


L. GILLARDE SONS COMPANY v. J. E. NELSON & SONS. PACA 
Docket No. 5862. Decided March 29, 1954. 


Rejection of Commodity without Reasonable Cause 


Where complainant claimed reparation for the purchase price of a carload 
of lettuce sold to respondent, and the latter denied liability and also 
alleged that complainant had failed to deliver to respondent the kind 
and quality of lettuce called for in the contract of sale, held, the evidence 
shows that the respondent rejected the shipment of lettuce without 
reasonable cause, in violation of section 2 of the act, for which repara- 
tion should be awarded to complainant. 


Evidence—Failure to Prove Representations 
As to Quality of Produce 


Where respondent contended that complainant agreed to sell a carload of 
U.S. No. 1 fancy quality lettuce and that such a representation was 
false and fraudulent but failed to introduce any evidence to support its 
contention, held, this was merely a sale of a carload of Old Mission 
Brand lettuce with no grade specified. 


Inconclusiveness of Federal Inspection Certificate to Show 
Abnormal Deterioration of Produce 


Where the official Federal inspection made at Boston, Massachusetts, on 
May 26, 1952, indicated that an average of 25 percent of the heads of 
lettuce showed Bacterial Soft Rot affecting the compact portion of the 
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head, mostly in early stage, many in advanced stage, and in some cases 
involving up to one-quarter of the head, and this inspection was made 
approximately a week after the car had arrived and had been inspected 
at Altoona, Pennsylvania, on May 19, 1952, the destination specified in 
the contract of sale, held, that this certificate is inconclusive to show 
the condition of the lettuce on May 19, 1952. 


Lack of Evidence to Show Abnormal Transportation Service 


Where respondent contended that the carload of lettuce was abnormally 
deteriorated on arrival at destination and that therefore it was not in 
suitable shipping condition, held, there was no evidence that the ship- 
ment was not handled under normal transportation service and 
conditions. 


Rule of Suitable Shipping Condition 


In an f.o.b. sale of a reconsigned, rolling, or tramp car, the seller is required 
to deliver goods in suitable shipping condition, and in such case this 
means that the commodity at the time of sale is in a condition which, 
if the shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration at the 
destination specified in the contract of sale. 


L. Gillarde Sons Company, of Chicago, Illinois, complainant, pro se. Mr. 
James W. Nelson, of Nelson & Campbell, of Altoona, Pennsylvania. 
Mr. William E. Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq). 
Informal complaint was filed with the Department on May 22, 
1952, and formal complaint was filed on June 16, 1952. Complain- 
ant seeks to recover the sum of $1,536, the purchase price of a 
carload of lettuce, PFE 91085, allegedly sold to respondent on 
May 15, 1952, containing 328 crates of Old Mission Brand lettuce 
at $4.50 per crate, f.o.b. California, plus $60 for top ice. 

A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon respond- 
ent by registered mail on September 17, 1952. A copy of the report 
of investigation was also served upon complainant by registered 
mail on September 18, 1952. 

An answer to the formal complaint was filed by respondent on 
November 24, 1952, and a copy thereof was served upon com- 
plainant by registered mail. In its answer respondent denied gen- 
erally the allegations contained in the complaint. Respondent also 
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alleged that complainant had failed to furnish and deliver to 
respondent the kind and quality of lettuce called for in the con- 
tract of sale, and that respondent had promptly given complainant 
notice of rejection of the car upon arrival at destination. 

The hearing was held at Altoona, Pennsylvania, on June 17, 
1953. Mr. Louis A. Stronberg, assistant treasurer of complainant, 
represented complainant at the hearing and testified on its behalf. 
The depositions of Lawrence P. Gillarde, Jr., president of com- 
plainant company; Walter Olesky, an employee of complainant in 
charge of sending and receiving telegrams; and Albert J. Rohse, 
office manager of Western Union Telegraph Company, Chicago, 
Illinois, were received in evidence on behalf of complainant. Re- 
spondent was represented by counsel at the hearing. Donald G. 
Nelson, a partner of respondent, testified on its behalf. H. R. Goss, 
an inspector for the Railroad Perishable Inspection Agency, also 
testified for respondent. Of the two parties, only complainant filed 
a brief. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Sons Company, is a corporation 
whose post office address is Suite 2055, Board of Trade Building, 
Chicago 4, Illinois. 


2. Respondent is a partnership composed of Donald G. Nelson 
and James W. Nelson, doing business as J. E. Nelson and Sons, 
whose post office address is 1100 Eleventh Street, Altoona, Penn- 
sylvania. At the time of the transaction herein complained of, 
respondent was licensed under the act. 


3. On or about May 15, 1952, complainant, by oral contract 
contemplating the shipment of a perishable agricultural com- 
modity in interstate commerce, agreed to sell to respondent a car- 
load of lettuce, PFE 91085, containing 328 crates of Old Mission 
Brand lettuce, at $4.50 per crate f.o.b. California, plus $60 for 
top ice. 


4. The said car PFE 91085 of lettuce was shipped from 
Salinas, California, on May 10, 1952, and on May 15, 1952, was 
diverted to respondent at Altoona, Pennsylvania. No official in- 
spection of the lettuce was had at loading point or in transit. 


5. Car PFE 91085 arrived at Altoona, Pennsylvania, at 
8:15 p.m. on May 18, 1952, and notice of arrival of said car was 
given to respondent by the Freight Agent, Pennsylvania Railroad, 
at 8:55 a.m. on May 19, 1952. The car was in transit the normal 
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time for shipments of produce from Salinas, California, to Al- 
toona, Pennsylvania. 


6. At 10:15 a.m., es.t., on May 19, 1952, J. E. Nelson & Sons 
forwarded the following telegram to the Western Union Telegraph 
Company for transmission to complainant: 

“PFE 91085 ARRIVED THIS MORNING SHOWING 
BROWN SOME DECAY MANY LOOSE HEADS VERY 
POOR QUALITY CANNOT USE THIS KIND OF 
QUALITY” 


7. The Western Union Telegraph Company, Chicago, Illinois, 
transmitted the above telegram to complainant at 10:07 a.m., 
c.s.t., on May 19, 1952, by private wire circuit terminating in the 
complainant’s office with a page printer, as follows: 

“PFE 91085 ARRIVED THIS MORNING SHOWING 
BROWN SOME DECAY MANY LOOSE HEADS VERY 
POOR QUALITY” 


8. By letter dated May 19, 1952, J. N. Nelson & Sons advised 
the Freight Agent, Pennsylvania Railroad, Altoona, Pennsylvania, 
as follows: ; 

“We are refusing car of lettuce PFE 91085, on account of 
bad quality.” 
The aforesaid Freight Agent received said letter at 7 a.m. on May 
20, 1952. 


9. Railroad Perishable Inspection Agency Inspection Report 
dated May 19, 1952, covering car PFE 91085, states, among other 
things, the following: 

“Load — Commodity — Condition: — ‘Old Mission Brand’ A. 

Arena & Sons Co. Ltd. Distrs. 

An intact, through load. Unable to make inspection due to 
heavy supply of ice in doorway. 

5/20/52—9 :00 A.M. Avenue track. Seal broken—none 

Seal applied R.P.I.A. 433343 

Doorway crates inset approximately 20 inches, heavy supply 
of snow ice, now caked filling in this space. Ice removed by 
consignee allowing one crate to be accessible for inspection 
balance ice intact. Contents of this crate disturbed, due to 

a previous inspection. 

“Iceberg head lettuce in W.G.A. 6 way paper lined crates. 
Cover bulge within tolerance, absorbent paper pads between 
layers of heads. 5 dozen size noted. Fair quality, clean to few 
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heads dirty with field soil. Fairly close to some close trim. 
Fairly good to good color except for rust penetrating few 
leaves to 14 head in depth. Fairly firm to firm crisp and 
tender. 5% heads show slimy soft rot affecting few outer 
leaves. 

“Inspection restricted to one available crate in doorway. 
“Reinspection 5/22/52 11:30 A.M. Avenue track. Jointly in- 
spected with Mr. J. E. Nelson. This inspection made from 
opposite side of car from first inspection. Portion of caked 
snow ice removed from doorway by consignee making one 
crate available for inspection 20” snow caked iced filling in 
balance of doorway area. 

“Heads disturbed due to a previous inspection. Quality prac- 
tically same as previously noted, except butts appear russited 
and rust continues same as noted. Heads in this crate show 
20% slimy soft rot affecting few leaves to 14 head in depth.” 


10. By telegram sent at 9:10 a.m., e.s.t., on May 21, 1952, 
complainant advised respondent as follows: 
“WE UNDERSTAND FROM PENNSY RAILROAD THAT 
YOU ARE REFUSING PFE 91085 WE HAVE HAD NO 
ADVICE FROM YOU AS TO REFUSAL ACCEPT THIS 
CAR. HOWEVER WE CANNOT ACCEPT ANY REFUSAL 
OR REJECTION. KINDLY ADVISE BY RETURN WIRE 
WHETHER OR NOT YOU ARE ACCEPTING THIS CAR.” 


11. By telegram sent at 10:45 a.m., e.s.t., on May 21, 1952, 
respondent advised complainant as follows: 
“WIRED YOU MONDAY COULD NOT USE CAR LET- 
TUCE ACCOUNT QUALITY ALSO ADVISED RAILROAD 
COULD NOT USE MONDAY VERY SORRY THIS KIND 
OF QUALITY NOT SUITABLE FOR US.” 


12. Car PFE 91085 was reconsigned to Pittsburgh, Pennsyl- 
vania, on May 22, 1952. 


13. Railroad Perishable Inspection Agency Inspection Report 
dated May 23, 1952, at Pittsburgh, Pennsylvania, states, among 
other things, the following: 

“BRAND: ‘Old Mission Brand’—A. Arena & Co. Ltd., Dis- 
tributors—Main Office, Los Angeles, California. 
“‘Load—Commodity—Condition :—Intact, through load on 
sides lengthwise, except top layer crates 3 doorway stacks on 
bottoms. Non-stripped. Good order load. 
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“14 to one inch cover bulge, paper lined crates, blotter type 
pads between each layer of heads. Fair quality, mostly clean, 
few heads dirty from field soil. Lettuce trimmed to within 
wrapper to outer 6 loose leaves, pale to good green color, 
butts red. 

“Fairly firm, few heads soft and light. Many heads show 
Blight 4% to 1%4 head in depth. 60% to 75% of heads show 
Bacterial Soft Rot 2 leaves to 14 head in depth, mostly 2 to 6 
outer loose or head leaves, early to advanced stages, mostly 
early stages. 

“Note crates 3 doorway stacks inset 10 to 20 inches in from 
doors. Snow ice in this area frozen into a solid cake. 
“Inspection restricted to two accessible doorway crates.” 


14. Car PFE 91085 was reconsigned to S. Albertson Co., at 
Boston, Massachusetts, on May 23, 1953, and arrived at the Boston 
Freight Terminal at 12:22 a.m. on May 26, 1952. 


15. Railroad Perishable Inspection Agency Inspection Report 
dated May 26, 1952, at Boston, Massachusetts, states, among other 
things, the following: 

“Load—Commodity—Condition :—‘Old Mission’ Brand. Car 
unloading. Part of 6 stacks removed. A lengthwise non- 
stripped load. Crates stowed on sides 4 layers high and 5 
rows wide. Load shows 1 to 3 inches movement from A to B 
end of car. 6 broken crates visible. 

“Western grown Iceberg type Head Lettuce. 5 dozen size 
noted. Blotter pads under covers and paper between layers. 
Crates paper lined and normal cover bulge. Full, tight packs. 
Fairly good to good quality. Fairly well to well formed and 
well to closely trimmed. Reasonably clean. Butts rusty. Few 
heads pale to mostly fairly good to good color. Stock firm and 
mature. 20% of heads show rust penetrating heads up to 14 
inch. Range 12 to 44%, average 25% slimy leaf decay in all 
stages of development.” 


16. United States Department of Agriculture, Production and 
Marketing, Inspection Certificate, made at Boston, Massachu- 
setts, on May 26, 1952, states, among other things, the following: 

“Condition: Mostly fresh and crisp. From few heads in some 
crates to practically all in others show discolored, bruised 
appearance. From 10 to 30%, average approximately 25% 
show Bacterial Soft Rot on compact portion of head, mostly 
in early stage, many advanced and in some cases involving 
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up to % of head. Average of 2% show Tipburn. Average 
of 3% show internal discoloration characteristic of Spotted 
Wilt. In few crates few to all heads in top layer frozen to 
depth of about 1% inch. 

“Remarks: Inspection and certificate restricted to product 
in crates in all layers between doors and 2 stacks each side 
doors in 2 rows.” 


17. S. Albertson Co. refused to accept car PFE 91085, and 
complainant, upon learning of the condition of said car at 
Boston, Massachusetts, abandoned said car to the railroad and 
telegraphed respondent accordingly at 2:50 p.m., c.s.t., on May 
28, 1952, as follows: 

“REFERENCE PFE 91085 NECESSARY WE ABANDON 
CAR TO CARRIERS AT BOSTON MASSACHUSETTS 
ACCOUNT CONDITION IN ORDER MINIMIZE ANY 
FURTHER LOSS. THIS IS TO ADVISE YOU WE ARE 
PREPARING FORMAL COMPLAINT TO BE FILED 
WITH USDA WASHINGTON AND WILL HOLD YOU 
RESPONSIBLE FOR ENTIRE INVOICE VALUE OF 
$1536.00.” 


18. Complainant has demanded that respondent pay the in- 
voice amount of $1,536, but respondent has ignored said demand. 


19. Formal complaint was filed on June 16, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant seeks to recover from respondent the sum of 
$1,536, representing the purchase price for the carload of lettuce 
in controversy. Respondent denies liability on the grounds that 
the lettuce delivered by complainant failed to meet contract spe- 
cifications, and that respondent immediately, and within 2 hours 
after receipt of the notice of arrival of the car at destination, 
notified complainant of the rejection of the car by telegram. 
Complainant, however, contends that the message as delivered 
to it by the telegraph company did not constitute a clear and 
unequivocal rejection of the shipment by respondent within the 
24-hour period applicable to rail shipments (7 CFR 46.2(r)). 
Complainant further contends that, apart from the question of 
whether respondent’s alleged rejection was effective or not, it 
would not have been made with reasonable cause, since re- 
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spondent has failed by a preponderance of the evidence to estab- 
lish its defense that the goods delivered by complainant were 
not in accordance with the contract between the parties. 

Upon the issues raised, we first shall determine the contract 
terms. Respondent contends that complainant agreed to sell a 
carload of U. S. No. 1, fancy quality lettuce, and that such a 
representation was false and fraudulent. Complainant has denied 
making any representations of this kind regarding the grade of 
the lettuce being sold. Respondent failed to introduce any evi- 
dence to support its contention. We conclude, therefore, that this 
was merely a sale of a carload of Old Mission Brand lettuce, 
with no grade specified. 

Respondent has attempted to show that the carload of lettuce 
was abnormally deteriorated on arrival at destination, that it 
therefore was not in suitable shipping condition, and also that 
it was not merchantable. In an f.o.b. sale of a reconsigned, roll- 
ing, or tramp car, the seller is required to deliver goods in suit- 
able shipping condition. In such case this means that the com- 
modity at the time of sale is in a condition which, if the shipment 
is handled under normal transportation service and conditions, 
will assure delivery without abnormal deterioration at the desti- 
nation specified in the contract of sale (7 CFR 46.24(k)). 


The only evidence offered by respondent for the purpose of 
showing abnormal deterioration of the lettuce on the date of 
arrival at the destination specified in the contract, Altoona, Penn- 
sylvania, was the testimony of Donald Nelson of respondent com- 
pany, who made a personal inspection of the car together with 
J. E. Nelson of that company on May 19, 1952; and the inspec- 
tions made by H. R. Goss of the Railroad Perishable Inspection 
Agency on May 20 and May 22, 1952. In his testimony Donald 
Nelson admitted that respondent’s personal inspection of the 
car was limited to two accessible crates of lettuce in the door- 
ways of car PFE 91085, and this witness could not state the 
percentages of decay and rust that were allegedly found in the 
lettuce in the two crates inspected. Goss admitted that his inspec- 
tions, likewise, were restricted to two accessible crates of lettuce 
in the doorways of the car. While his inspection revealed that 
in one crate 5. percent of the heads showed Slimy Soft Rot affect- 
ing a few outer leaves, and that in the other crate 20 percent 
of the heads showed Slimy Soft Rot affecting a few outer leaves 
to one-quarterhead in depth, Goss admitted on cross-examination 
at the hearing that such a limited inspection was not a true basis 
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upon which to arrive at a conclusion as to the condition of the 
entire car; and that the presence of decay in a few outer wrap- 
per leaves would not necessarily render a car of lettuce unmer- 
chantable or unsalable. The inspection made by the Railroad 
Perishable Inspection Agency on May 23, 1952, at Pittsburgh, 
Pennsylvania, which inspection was restricted to two accessible 
doorway crates, likewise is insufficient to indicate the condition 
of the entire car. This certificate has even less probative value 
when introduced to show the alleged abnormally deteriorated 
condition of the lettuce on May 19, 1952. While the official Fed- 
eral inspection made at Boston, Massachusetts, on May 26, 1952, 
indicated that an average of 25 percent of the heads of lettuce 
showed Bacterial Soft Rot affecting the compact portion of the 
head, mostly in early stage, many in advanced stage, and in some 
cases involving up to one-quarter of the head, this inspection 
was made approximately a week after the car had arrived and 
had been inspected at Altoona, Pennsylvania, on May 19, 1952, 
the destination specified in the contract of sale. Therefore, this 
certificate is likewise inconclusive to show the condition of the 
lettuce on May 19, 1952. 

There was no evidence in this case that the shipment was not 
handled under normal transportation service and conditions. 

In its brief complainant maintains that respondent’s failure 
to accept the said carload of lettuce upon arrival at Altoona, 
Pennsylvania, was based upon a large anticipated loss due to a 
weak, declining market between the date of respondent’s pur- 
chase and the period following arrival of the said lettuce at 
Altoona, Pennsylvania. In support of this contention complain- 
ant introduced copies of official U.S.D.A. market news reports 
for Pittsburgh, Pennsylvania, for the period in question, of which 
we take official notice. On May 15, 1952, the market is described 
as “Firm.” For the days following, adjective descriptions are 
“Slightly weaker’, “Weaker”, etc. It appears the market declined 
steadily from “$7.00-$8.00, mostly $7.50-8.00” on May 15, to 
“$6.00-$6.50, mostly $6.00” on May 19, 1952. 

The burden is upon respondent to establish by a preponder- 
ance of the evidence its defense of lack of suitable shipping con- 
dition and its allegation that the lettuce was not merchantable. 
We think that respondent has failed to sustain this burden. 

After respondent’s rejection of the carload of lettuce, com- 
plainant diverted the shipment to Boston for resale. Upon failure 
to make a sale at that point, complainant abandoned the car to 
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the carrier. We conclude that complainant made a reasonable 
effort to minimize the loss. 

We find it unnecessary to discuss the question whether re- 
spondent’s telegram of May 19, 1952, was effective as a notice 
of rejection. In view of what has been said above, respondent 
had no right to reject and it is immaterial when the rejection 
took place. 

In conclusion, respondent’s rejection of the shipment of lettuce 
in controversy was without reasonable cause and in violation 
of section 2 of the act. Reparation in the amount of the invoice 
price, $1,536, plus interest, should be awarded complainant, and 
the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,536, with interest thereon 
at the rate of 5 percent per annum from June 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 


(No. 3845) 


PACA Docket No. 5951. Decided March 17, 1954. Moore & 
Riley, of Minneapolis, Minnesota, for complainant. Mr. Thomas 
Dignan, of Glasgow, Montana, for respondent. Miss Lenore H. 
Langford, Presiding Officer. Decision by Thomas J. Flavin, Judi- 
cial Officer. 








